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No. 2. 

Legality o! employment of troops tmder tbe Crotni in India for Use 
purpose of maintsining essential serviees. 


(JSSnd Jtimtartj, 19S1). 


The question is Biidhcr the employment of troops under the forces 

(LcFislniivo Popart- Crovm in Intlia for the purpose of main- 

ment mciffiinal ITo. 11 ot taining CEsaatiol services is legal or can be made so 
1021). srith special legislation. I do not "wish to trAverse 

the proand eovcml by Mr. tVright in his very etdiaustive and useful note, 
but I should like just to refer to one or two features of the question. 

2. By the oath which a soldier takes, he binds himself to hear tnte 
allegiance to His Majesty the King and to observe and obey all orders 
of ilis Blojc-sty, his heirs and successors and of the generals and officers 
set oi’cr him. Section 27 of the Indian Army Act, 1911, makes him liable 
topnnislmicntifhc " disobeys the lawful command of his superior officer.” 
If, therefore, a soldier is emploj'cd for the maintenance of essential scrs'ices 
and refuses to obey the command of his superior officer to carry out the 

dtitifs nsciffncfl tn liitn jp tiint,bp>ia)T. e»T> W pi-o tM» ,t,himsclf by that 

the command was not a lawful one 1 1 do not think tliat he can success- 
fully urge a pica of timt character. Paragraph 571 of Army Begulations, 
India, Volume 11, dearly shoivs that under certain cirenmstanccs sohUcts 
may be required to sen‘c with the civil department^ poliee or railway ad- 
ministnition or in other capacities not eonneeted with their miUtary 
duties subject of course to the function of the Government of India. If 
In any possible contingency the 'Government arc forced to the conclusion 
that it is essential for them to maintain any piirticalar service for the 
security and life of the community, and that this cannot be done Trithont 
the employment of soltBcrs, I do not think it would be illegal or un- 
constitutional on the part of the Government to cmplcy soldiers for that 
purpose, and soldiers so mnployed will be bound to carry out the orders 
in that behalf. It may be that the indirect effect of the employment of 
Addicts for the maintenance of essential services may be the brealdng of 
a ririke, but that will be nu incidtmtal consequence and will not, I should 
think, make tUdr employment for that purpose uueoustitutioual. I, there- 
fore, think tliat it is not necessary to undertake legislation on. this subject. 
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No. 4. 

Appeals to Uie Rivy CaaileiL — Differentiation between cases nuder 
jSections 109 and 110 of tbe Civil Procedure Code astd the land 
Acquisition Act. 

(jSSfh JofliMEfif, iftStf). 


I it would be a pity to differentiate between ordinaiy cml eases 
(Lfii^iafivB Depart- wbicli may be taken up in appeal to the Privy 
CouniBl under Seetions 109 and 110 of the Code 
a-A.? ' of Civil Proeeduie and a case under the Land 

Aeqt>isition Act. It would he a different thing if we were eonsideiing 
the general question as to the conditions under which appeals to the 
Privy Council should he considered. But if an appeal to the Privy 
Council is allowed in an ordinary bond snit, valued say at Ks. 10,100 where 
the Iffigh Court has reversed the judgment of the first Court, wl^r should 
an appeal in a land acquisition case in which the High Court has differed 
from the ffxst Court, provided other conditions as to the valuation are 
satisfied, be precluded 3 Both class of cases just referred to involve pure 
questions of fact and appreciation of evidence. Li ordinary civil cases 
Privy Council have paiticulariy in recent years laid contdderabie 
stress upon. Appdlate Courts accepting the Trial Courts' estimate of 
ovidenee and have in a large number of cases upset the decisions of the 
High Courts and restored the decisions of the first courts. I cannot 
see any reason for denying the privilege to a private individual who finds 
that the judgment of first Court Im been reversed by the High Court 
on facts. Perhaps the whole question of appeals to the Privy Council 
may have to be taken up if and when we are asked to tackle the question 
of a Supreme Court of Appeal in India — a Besolutzon on which has been 
sent up to us by Dr. Gour and it may he that independently of that we 
may have to consider whether the law as to appeals should not be revised. 
But until a definite policy ia settled, I do not think we should put appeals 
under the Land Acquisition Act on a footing of tiieir own. Proceedings 
under the Land Acquisition Act when they are before a Judge are con- 
duct^ just as aa or^axy oiril suit is conducted and the Land Aequiriliou 
Act its^ provides (Section 53} “ Save in so far as they may be incon- 
ai^ent with anything contained in this Act, the provisions of the Code of 
Civil Proeedare riiall apply to all proceedings b^ore the Court under the 
Act." I do not say that it is not open to ns to give only a limited right of 
appeal to the Privy Council under the Land^Acquisitiou Act, hut the 
real question is sho^d we do so. 
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No 6. 


Api^cabon from S& H. N Wngbtj Sepufj Sapenntendent of Police, 
for naturalization aa a Bntish subject (Biteipretation of tlu 
of Intematioiial Law regarding Naturalizabon ) 

(1st Fehtuary, 1921 ) 


Tho legal position, is, I think, not free from considerable doubt 
(IiegiBtotiTB Depart "Wnght, the petitioner, was bom in Trieste 
tnmt mmffiuiii Ko 46 of of Hnngaiian parents His parents migrated to 
132^) India about 60 years ago, and apparent seem 

to have severed all connection tviih Austna and Germany, and as tlu 
H F Goiernment sajs “ become naturalized Bntish subjects though he 
'' (Mr Wnght) does not loiow where his naturabzatitm papers in ere taken 
ont by them” For the puiposes of this cas^ Tie may proceed on the 
assumption that in point of fact Ins parents ne\er became naturalized 
British subjects It also appears that &g petitioner htmuelf was bom in 
Tneste, but he came ont to India as a boy and n as 'Educated entirely m 
English Sidiools He has been for 28 years m the Pobee Departmoni^ and 
his character and nork are spoken of as being escmplaiy He has lle^e^ 
been suspected of any kind of pro German or pro Austrian tendcncie!^ 
and has been highly spoken of by his ofSceis for Ins work The II F 
Government strongly recommend that Mr ‘Wright may he granted a certi- 
ficate of naturalization 

2 Tneste is now an Itaban territory, and Article 70 of the Treaty 
of Peace with Austna runs as follows — 


‘ Every person possessing nghts of citizenship (psrtinenza) m 
territory which foimed part of the terntones of the former 
Austro Hungarian Monarchy shall obtain »p*o facto to the 
exclusion of Austnan nationabty, the nationabty of the State 
exeieising sovereignty oier such terntorj ” 

Efl interpreting this Article of the Tiea'^, I think the difScul^ which 
leaDy arises is due to uncertainty of the rule of International law on 
to rabjeet. In the recent edition of International law by Sir rredenefr 
tsmith (now Lord Birkenhead), the rule is stated as follovre — • 

” The cmnplete conquest of a country has the effect legallj of con- 
ve^g the inhabitants of the conquered country into atuens 
of the conqueror s state, unless, perhaps thei leave the conqueivd 
temtoiy or being out of it^ remain out of it except for a 
temporary purpose 


Where a countiy cedes a poition of its temtoiy to a conqueror the 
position is somewhat different, for uj that case the cession is 
^ act of the ceding state, by which its subjects are presum- 
tiv^ bound , bnt it is usual to stipulate that the inhabifanis 
of the portion ceded shaU be at liberty to retain their nationabtv 
of ongin on condition that they leave the temtoiy ceded but 
It IS not settled beyond quesbon, either in the ease of conquest 
or of cession that the subject has the 'right, by leaviiiff the 
country of retaining his old nationalily ” ^ 

He then refers to an Amenoan ease which I have not been aWn to 
eximine as ^ort is not available here The point seems to haie 
arisen in Stmth Africa after the Sou^ Afocan War, and in tme case irhieh 
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IfOTES AND MINUl'ES BY THE HON’BLE SIR TEJ 
BAHADDR SAPRH, K.C.S.I. 


Ko.l. 

Question whether a Foreign Consul is protected by Section 86 of the 
Code of Civil Procedure, 1908, from liability to civil smts. 

I 

(JUllk Dccemhct, 1920). 

Section 86 of the Code of Civil Procedure refers only to a Sovereign 
(Logislatwc Dcp-irt Princc or Ruling Chief or an Ambassador or 
meat unofiicial Ko 1609 Emoy of a Foreign State. The only point in the 
of ii.O). case IS whether the Consul-General for Japan .it 

Calcutta can be treated as an * emoy.' I thinlv he cannot be so treated. 
In addition to the .luthonly rcfcircd to in Mr Wright's note, I should 
like to refer to Section 349 of Fiore’s International Law. The question 
has ficquently arisen in AmcricJin Courts — and there are some English 
decisions too on the subject The clearest statement of the law is to be 
found in lure Rate (See Scott’s cases on International Law, p. 197). 
In an earlier decision Jlr. Justice Stoij’ observes ns follows — 

“ A Consul, though a public agent is supposed to be clothed with 
authority only for commercial purposes lie has an undoubted 
right to inlerfore claims for Uic restitution of propertj belonging 
to the subjects of his own country ; but he is not considered 
as a ^Iinistcr, or diplomatic agent of his sovereign cntinstcd 
by virtue of his office, with authority to icpicscnt him in hia 
negotiations, with Foreign States or to sindicatc his proiogn- 
lions There is no doubt that his soscreign may specially 
entrust him with such authority , but in sucli case las diplomutia 
character is super added to his ordinary powcis and ought to 
bo recognised by the Government within vhosc dominion-, he 
assumes to eicrcisc it [The Anne (3 Wheat 435 and 415)].” 
In the present ease there is notiung to show that the Consul- 
General m question has been invested witli any diplomatia 
character and should therefore in my opinion be treated as a 
mere Consul and nothing more. This being so, Section S6 of 
the Code of CimI Procedure does not apply to the eases and the 
petitioner should be left to follow the oidinaiy legal course 
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No. 7. 

Social boycott of persons elected to the Reformed CouncQs. Scope of 
the Indiaii Elections Offences and Ingniries Ac^ W20. 


{Srd Fehruarif, 1931.) 


The scope of the £adian Elections Offences and Inquiries Act (XXXS. 

<Ee^liitiva Depart, of 1920), is dearly indicated in the preamWt 
Acnt imoffioial ITi*. C8 of The Act is intmdcd to provide for the punish- 
ment of malpractices in connection ivith deetion;. 
I do not think it n^as intended to cover the case of social boycott of a persoa 
frho kas been elected. 

2. Section 171-A (c) and (h) defines the expressions “candidate" 
and “electoral right** It Trill be noticed that the ‘electoral right’ is 
the right of a person to stand, or not to stand as, or to Trithdratir from bemg, 
a candidate, etc. 

Section 171-C (1) creates an offence and penalises interference xnfb 
the free ecercise of ‘ any dectord ri^t * Bub.dau5es (a) and (b) of 
danse (2) again refer to a ‘ candidate ’. It is thus dear to my mind 
that Seelion 171-C tvas intended to be limited to the stage of election and 
vrodA 'nave 'no np^iicdiion 'to any 'ucycdti di n ■person sdosegireA ‘m 'lin* 
election. It Tvoiild be doing violence to the letter and the spirit of the law 
to hold that it contemplated the possibility of a person who has been 
dected being a candidate at a future election. 

I therefore thinlc that no action can be taken under this section against 
the persons who are molesting or boycotting the gentleman who has been 
elected in Burma. 

3. As to whether action could be taken under Section 506, I think the 
facts before me are too meagre to enable me to give a positive opinion. 

It social 'boycott amounts to an injury to tiie ' reputation ’ of the 
person concerned and is earned on with the intent that he may tender 
his xedgnatimi of his oAce as a member of the Coaneik which he is not 
legally bound to do, it may amount to the offence of criminal intimidatiou 
wititin the meaning of Section 503, Indian Penal Code and be punishable 
under Section 50^ Indian Penal Code. But this would depend upon 
the foots of each case, and would necessarily have to be examined from 
the point of view of the law of libeL In cases of political libels, it is 
exceedingly difficult to establish a case against the accimed or the defendant 
|(v:de explanation 3 of Section 499). mere refusal to associate with 
a person beeanse he has in defiance of public opinion or the opinion of a 
section of the public gone into a Council Trill not I think ammiTit to a 
libeL The conduct of the accused or the defendant must amount to some- 
thing mor^ he must be connected with the egression by word or deed 
or an opinion involving the complainant or plaintiff in social disgrace or 
disrepute, or casting slur upon his honour a^ hones^. Mere ei^ressian 
of di^leasure, however strong, with the political opinion or actions of an 
inffividnal wiU not amount to an injury to his reputation. I, therefore, 
think that it is etceedingly doubtful -whether a proseentios under Section 
506, Indian Penal Code^ under the efrcumstances of this case will be 
succ^ful. , 
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Ko. 3. 

QoestioB as to vrbctlicr a aapstraio ifi British India can lawfully take 
action against a fugitive criminal under Section 4 of the Indian 
^tradition Act on a tclcgra|duc rcqtncst. 

{SSnd Januanj, 1521). 

The only question on which we ore eshed to advise is whether a 
(ijtsLttUUve inapistralo in Brhisli India can lawfully take 

facat nnoEcJal No. 27 of action nRains-1 a fupitivc eriminnl under Section/l 
of n<21). of the Indian Extradition Act on n telegraphic 

request from the Siamese authorities. 

2. Article 9 of the Treaty with Siam say.s '* when either of the 
Contracting Parlies con'-iders the ca’*c iirjjrnt it may apply for the pro- 
visional arrest of the criminal, etc,”. “ Such request will he granted, 
provided the existence of a sentence or w.yrant of arrest is proved, and 
the nature of the offence of which the fugitive is accused is clearly staled.'' 
It Bill be noticed that this article refers only to urgent ease.?, and there 
is no mode of application prescribed by it. A telegraphic .npplication 
would obvionslj- be n good application^ witliin its terms. Is there, then, 
tiwything in the language of the Indian Act (19US) inconsistent with 
this view I I don’t think there is anylhing in the language of Section 4 
of the Indian E.xtradition Act to compel us to hold that a magistrate 
cannot take action upon u telegraphic rDqiic}>t. In the first place it is 
obvious that Section 4 giws the magistrate a verj* wide discretion. In the 
next place, it is for the magistrate to say whether the “ informiuion or 
complaint ” and the “ csidcnce ” which is laid Instore him is hueh as 
1*1 his opimon justifies the i'^sue of a warrant. He will no <loulil exorcise 
his dNcrclton according to the eircunistanccs of each ease. He may in one 
en‘^e tal:c action on a telegraphic request. He may reftisi' to do bO in 
another. It ssonld he dinielilt to hqld that the telegram it* elf was 
** evidence ” of the crime, bnl having regard to the definition of “ proved ” 
in the Indian Evidence Act, a roagisVmte might imhi ihui '* ns a pnidenl 
man he wn.s justified under the particular cireumstnnees of the ease to 
art upon the supposition that the fucitivo’t. Government hod issued a 
warnint against him, or that he was already under a ,>^enteTice, and that 
until the lelfgram was disproved h** might and siioiiid treat it ns a tele- 
gram of that Oos'Crnment or home accredited agent of that Government.” 

3. Section 63 of the Indian Evidenee Act by itself would not justify 
any presumption as to the person by whom micIi message wa,s-de]ivcn*d 
for transmission, hut reading it with the definition of ” proved ” and 
Fcclion 114 of the Evidence Act, a magistrate might well tiifo action 
under Section 4 of the Indian Extradition Act. The English pnactice, 
ns pointed out by the Joint Secretary, is also to the same effect. 

4. In short, my opinion is that, under Section 4 of the Iiidiun 
Extradition Art, a magistrate in Burma may net on a telegrnplue mpicst 
ni.idc by the Siamesr; aiithontics. 
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cubfodj faj any person to apply to the High Court having junsd’ctioa; 
tui orders to be brought betore the High Court, and Section 552 vhieli 
guos piracr to a Piesiden^ Magistrate or Distiict Magistrate to maLp an 
01 del 101 the immediate restoration of an abducted 11011001 or a fpoii; 
child under the of 14 years who has been detained for any nnlaMtul 
pnijiose to be lestored to hei hbert}, or to her husband, parent or guardian 
At the same tune^ 1 think it would be a mistake to eoutuse these sections 
■ftitJi a •writ of habeas corpus They deal only with ceitain tiagmenis ol 
the law of habeas cot pus and 1 think it would be r^ht to treat Section 491 
ns Ihe mam section m our cmninai Ian on the subject As Dicey points 
out in his law of the constitution “ the essence of the uhole tnmsaaion 
IS that the court can by the writ of habeas corpus, cause any person who 
IS imprisoned to be actually brought before the court and obtam a knon 
ledge of the reason why he is imprisoned , and then having him befoie 
the court either then and there, set him free, or else see that he is dealt 
with in whatever way the law required, as for example^ brought spcedil} 
for tiial " The tiri>t part of the Eesolution which seeks to extend die 
jiinsdietion of the High Courts in regard to this matter has m vien the 
&Li,uiit} of personal fieedom which is aftorded by such a writ As Dice) 
fgain points out “ Theie is no difSculty, and there is often very little 
gam in declaring the custence of a light to personal freedom The true 
diljiculty IS to secure its enforcement The habeas cotpus Acts haie 
achieied this end, and have therefore done for the hbeity of Englishmen 
more than could have been achieved, by any Declaration of Sights One 
may e’ en venture to say that these Acts are of really more importance not, 
only than the general proclamations of the Eights of Man whieh have 
often been put forward m foreign countries, but even than such veiy 
li.^erliiic documents as the Petition of Eights or the Bill of Eights 
tlioiigli these celebiated enactments slibw almost equally with the haheis 
ec'j'KS Act that the law of the English constitution is at bottom judge 
made law ” 1 should not, therefore^ talve any exception to the first part 

-tf Mr Chaudliurj 's Eeso^ution on tlie giound that the law as it is ailords 
buifieient protection 1 do not think that the law is su£Bcientl> wide if 
we bear m mind tlie very limited scope of Section 491. 

4 Apart from this, if I was dealmg m this note with the qupvtion 
of pohey, I should pomt out that the amendment suggesi*<d by 
Mr Chaudhury is strongly urged by all moderate Indians as seuiimg 
a valuable safeguard of personal freedom and i'% to my mind, an effective 
answer to the claim for a Declaration of Rights which is put forward 
hv certain other politicians and which, I think, is obviously mconsiistciit 
with the English constitution 

5 I have so far dealt with the first two parts of Mr Chaudhun 's 
Resolution The third part of Mr Chaudhuiy’s Eesolutum wants ns to 
repeal sub section (3) of Section 491 This pomt raises a question of 
pi hey Under the law as it stends, no writ of 711111608 carpus can be issued 
in legard to persons who are detained under Regulation III of 181S and 
the other Acts menti ant'd in that clause The Oaleutta High Court m 
the V pH know n c?se of Stsliranun (Indian Law “Reports, 39, Calcutta, 
jjs'rp 16 n ruled tint Section 491 of the Code of Crimiml Procedure was 
appliOsbU to e les undpr tbc Indian Eviradition Act, though the Eiitrlisli 
Extradition Act did not give the nght to habeas corpjts It will be nolicid 
that the Indian P'^+iadition Act is not mentioned in snh section (3) of 
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'Ko.B. 

tfonstitution of the Ghamher of Princes. (Use the expression 
“Viceroy "in place of the exj^ession " Governor-General in 
Oonncil “ in the Notifications relating to the Royal Proclamation 
re : the Oonstitution of the Chamber.) ' 

(5Jsf Jflflttary, 19S1)'. 

The only question referred to me is whether there is or can be any 
(LegialntiVe Dcpatl- objection to the use of the ezpresdon “ Viceroy " 
mwt wolBcial Ko. G5 of in place of the expression “ Governor-General in 
1921). Council ” or merely “ the Governor-General ” in 

the notifications which are proposed to he issued. 

2. I understand that the Ruling Princes and Chiefs prefer to have the 
word “ Viceroy.” While I think we ought to give every possible con- 
sideration to tiicir preference, I should be rductant to base any decisioii 
on a constitutional i]uestion of this character merely on their preference. 
The position of the Chamber in question is very peculiar. It is not going 
to be brought into existence by any statutory enactment of the Governor- 
General in Council. Constitutionally, therefore, we can only trace its 
source or origin to the prerogative of EQs Majesty. In the prodamation 
I find that the expression used is “ My Viceroy,” and in the Rules of 
Business too I find that the word “ Vicerc^ ” is used throughout. I 
confess that my mind is not free from considerable doubt on the question 
of the constitutional position of the Chamber of Princes vu-o-uts the 
Governor-General in Council. The desire of the Princes to have £rect 
relations with the Crown is easily intelligible, hnt I should be sonry if tiie 
use of the expression “ Viceroy ” in the proclamation or the Rules for the 
Conduct of Business or in the proposed notifications was at any time taken 
to indicate any deliberate change in Ihe constitutional relations of the 
Princes to the Governor-General in Council. No such definite change in 
the policy has been effected, and the question is far too big to be disposed 
of in a note of this character which does not deal with the big ssue. 

, 3. At the same time, I feel that inasmuch as tiie Chamber of Princes 
owes its existence to the exercise of the Royal prerogative and the Pro- 
clamation itself uses the word " Viceroy,” we may ^ow that expression 
to be used in the notifications. I hope that this will not be treated as a 
precedent affecting the general question of tiie relations between the 
Governor-General in Council and the Chiefis in regard to those matters 
over which the Governor-General in Council has &om a constitutional 
point of view jurisdiction and authority. On this understandii^, I think 
the word “ yiceroy ” may he allowed to he used in the notifications. 
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, Ho. 0. 

« 

Gronf-in-aid fo tho Bose Beseareh lustitate, Calcutta. (Bstent of flu 

Secretary of State's por/ers of control over Jndiim rievenues, un^ 

Section 21 of the Government of India Act.) 

(,28th February, 1921.} 

The question norr referred to this Department is whether the Seeietaty 
(liegisiative Depart- State cannot, in the exercise of *his poweis 
inajt nnoEacial Ko. iis under Section 21 of the Government -of India 
of 1921). tell tlie Goremmenc of Intba to spend ihe 

money in dispute over the Bose Institute, irrespective of the Institute being 
considered a central or provincial matter, or a reserved or transferred 
subject. 

2. Section 21 of the Government of India Act gives the Sccrcteiy of 
State power of control over Gie expenditure of the revenues of India, but 
this power is also to be exercised ' subject to the provisions of the Act and 
rufes made ihcrctntder ’. The words italicised impose a limitation upon 
tile power and the Secretary of State could not exercise the power except 
in accordance with that limitation. 

2. In the case in point, 1 thiidr fiie Secretary oi State can ceitirniH, 
by virtnc of the power vested in him by Sectiem 21 rule, that a grant for 
the Institute should be asked for. Now, suppose this is done by Govern- 
ment one of two things may then happen. Either the Assembly vote 
tlie demand or may withhold its vote. If the former is tlie case, there is 
notlung more to say or do on tlie subject. If the latter is the ease, the 
Governor General in Council may, if he declares that be is satisfied that 
the demand which has been refus^ by the Legislative Assembly is essential 
to the discharge of his re^onsibilities, act as if it had been assented to 
[Section 67A (7)J. This same argument would apply to the case of 
reduction. I imagine the word ‘ responsibilities ' in Section 67A (li 
used in a very large sense — certainly large enough to cover the dutj' to 
obey the direction of the Secretary of State under Section 21 of the Govern- 
ment of India Act. 
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is referred to in FhilHpson’s Termination of War and Treaties of Peace, 
there is a quotation from a judgment which runs as follows : — 

The fact of annexation does not make -the people living in the 
annexed country subjects of the annexing stat^~ unless they, 
within a reasonable time show by their conduct or their acts, 
that they acquiesce in their position and choose to become 
subjects of the conquered power.** 

The soundness of the South iirican cases however has been doubted, 
but Pbillipson says we cannot say there is yet a definitely crystallised 
rule of International law to the contrary ; but having regard to the 
evidence furnished by provisions in numerous treaties of cession, it may 
legitimately be held that the ri^t of option has become a principle of 
international custom, and that its exercise should he assumed even if it is 
not expressly stipulated.” 

We‘*may, therefore, safely assume that the petitioner Mr. ^iiight has 
not by virtue of the transfer of Trieste to Italy acquired an Italian 
nationality. His whole conduct and life show that he has not, and having 
regard to the fact that the Hungarian law as to nationality is based on 
” jus sanguinis **, we might still hold that his original nationality con- 
tinued, if it were not for the fact that he and his parents have been away 
from Austria-Hungary for more than 10 years. The position therefore is 
that he has lost bis original nationality as a Hungarian and has not 
acquired the Italian either. 

3. Under these circumstances, tiie only question which we have to 
consider is whether he cannot be granted a certificate of naturalization 
within the meaning of section 2 of the English statute (4 & 5, Geo. Y, c. 17). 
1 think we may well admit Mr. Wright to the bmiefit of the English statute, 
and this should serve his purpose very well. ' 
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Codiilcation of the Hindu Lav. 


{13th Match, mi ) 

Tlie Hesokbou. notified by tke Hononrable Dr Gangs Hath Jk 
rcktes to a subject of stupendous diffieidlT 
UeOTrt Personally speaking, 1 am stroi^ly of opmum 

be made to eodif} some branches, if not the 
entire body, of the Hindu Law But it must be distmotly xeahsed thit 
there are so many seliools of Uindn Lan and such a bewildering mas; of 
commentiTies which arc now refeired to m our courts that the task of 
codifying should not be undertaken light heartcdly It nould absorb 
for years togetha* the tone and energy of a committee of Ian jets and 
Hindu scholars, and if the Goicmmwit of India could see their nio to 
accepting such a heaij responsibility, I for one should welcome the 
undertaking of this responsibiUty and do the litfle I can to assist flie 
'eaaaasttiiefc -wi •V6^ 

this Bubjeet but I very keenly realised the enormous difficulty involied 
in the uor|i 

2 Dr Ganga Nsfh Jha is a Sansent scholar of great eminence and 
I have no doubt that liis aseastance nould be most valnable He hint 
self spoke to me about this mattei a few days ago I told him that 
the proper Ime for any ambitious lawyer or Hindu scholar to follow, 
would be not to attack the whole bodj of 1he Hindu Law but to tackle 
certain branches of it 


I know that m some deeiaons Judges English and Indian, haie 
evpre'sed in emphatic language Ihcir great diS'^aiiafaction with the 
u^rtam^ of Hindu Lau and have found it entromely difficult to feel 
aeir way through a confusing mass of eonfljctmg te\ta and case law 
Ihere IS no branch of the ILndu Law whieli to my mmd, is m a more 
msatisfaetory condition than that which relates to the liability of a 
Um^sonto p^j his father’s debts I leij well remember dhit in his 
oissewntat judgment whi<>h Sir Hemy Htehiids delis ered m a full bench 
case m Mahabad i few jeirs ago (wlueh piaeticalls resolutiomsed 
one branoli of the Hindu Inw at that lime and has been le^nsiVe 
tor a great deal of litigation) he stiough ospressed the hope that the 
Mian Legmlature would come to the rescue of courts and htisants 
Bcanchw of this chaiaeier of the ^ndu Law may lery well be taken 
in bona withont much expenditure of time and money 

3 Since 1 talked to Dr Gangs Hath Jha, I have had the benefit of 
p ddnered at Gray's Inn on Law Befona 

by Goudy in IJlp Dealing wrth the question of rednemg tte law 

perfec^ feasible " He then adds, "Theie are thrcT alternabve 

methD^ap)^:ently, by which aodificatwn may be eSeeted 

1st— The whole law m all its departments mav he codified at 
one operateiu hao Jialit wd, criminal, ecelesiastieal, and 
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No. 8. 

Qaestion of empowemgp High Courts in India to issue units of habeas 
COITUS and the repeal of Section 491 (3) of the Criminid Procedure, 
Code. ' j 

{ilih February, 1921.) 

The Besolution of Trhich notice has been, given by Mr. Ghaudhurl, asks 
(Legialativa Dspart- definite ebanges in the law. The fim 

neat eiiou:cial No. 87 is that he Tfould like Section 491 of the Code of. 
of 1921). Criminal Procedure to be so amended as to enable 

not only, the High Courts of Calcutta, Madras and Bombay, but every 
other High Court such as :&llahabad, Patua and Lahore to be empowered 
to issue writs of habeas corpus. The second is that the writ may be issued 
outside the limits of the ordinary ordinal civil jurisdiction of the High 
Courts of Calcutta, Madras and Bombay which means that all the High 
Courts in India, including Allahabad, Patna and Lahore which have nu 
original jurisdiction, shall be empowered to issue writs within the territorial 
limits of their jurisdiction, original or appellate. The third is that sub- 
section (3) of Section 491, which says that the provisions of Section 491 
will not " apply to persons detained under the Bengal State Prisoners 
Bcgulation, 1818, Madras Begnlation II of 1819 or Bombay Bcgolation 
XXV oi 1827, or flie State Prisoners Act oi 1280 or the State Pntoners 
Act, 1858,” shall be repealed. The fourth is that the Gfovemor General 
or Governor General in Council shall not be competent to suspend the 
power of the High Court in this respect without an Act passed by the 
Indian legislature. 

2. I shaU begin with the first and the second. As the law stands at 
present, the power of issuing a writ of habeas corpus is given only to the 
High Courts of Calcutta, Madras and Bombay, and they, too, can exercise 
it mthin the limits of their ordinary original civil junsdiction. There 
are historical reasons for the esereise of this power by the Pre-'ideney 
Courts. It is a matter of common Imowledge that these Presidency Couri ! 
have inherited a number of powers from the old Supreme Coui^. The 
High* Court of Allahabad has not inherited anything from the Supreme 
Court, and the Patna and Lahore High Courts are creations of a very 
recent dale. Whatever may have been the original reasons for the exorcise 
of this power by the Presidency High Courts, I do not think that on 
principle, this differentiation between the Presidency High Courts ami 
the Allahabad, Patna and Lahore High Courts, can very w^ be defended. • 


Ag nin ^ it seems to me that there is no reason in piineiplo why even the 
Presidency High Coui'ts should exercise this jurisdiction only within their 
ordinarj' original civil junsdiction, and they should not issue writs of 
habeas corpus outside those limits. As regards this part of Mr. 
Chaudhury’s Besolution, I certainly think that the preaent legal position 
requires to be reconsidered, and I confess that 1 am in sympathy with 
Mr. Chaudhuiy’s sn^estion. 

3. It is true that there are certain other sections in the Code of 
« Criminal Procedure which contain provisions of 
jndio’ftl n^itiroit nature of habeas carpus. Beference may be 
, jp cm e* . 0 . made in particular to Section 100 which provides 

for search of a person wrongfully confined, to Section 456 which gives a 
right to any European British subj,eet who is unlawfully detained in 


L149LD 
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I think there has been some conflict of jndicial opinion is respect of ccrtani 
matters hut such conflict is unai oidahle and even though wc may haie 
the most peitect Code, I do not thinl: that we can avoid judicial conflict 
At the same time it seems to me that there are certain portions of the 
Hindu Law which may i cry well be codilicd. 1 have in&catcd some of 
them in my spTieches, and they are^lso indicated in some of the opunons 
now collected. 

3 As regards the question whether legislation should he nndcrtdcn 
in the Proiincial Councils or in the Central Legislature, I am afraid 
that it IS es.tFcmely diihcult to gne a positive opinion. From a preetical 
point of new, peihaps it would he more advantageous to lease each 
ProMnee to codify such portions of the Hindu Law as it may considu 
necessary. On lltc other hand, there are some disadvantages m tlua 
course;. A Hmdu may have property jn moic than one Province and he 
may And his pouliou made ii orsc if in one Province the legislation is 
in one way and m the other Province m another way. Apart from this 
it seems to me that most of the Provincial Connctls are and will for many 
years to come continue to be strong citadels of orthodosy and conser- 
vatism, and the progrcsviv'e section of Hindus cannot look forward to 
those Councils doing much usuCul work in the way of social legislation. 

4. If the Central Legislature is to undertake an ambitious work of 
this character, it must be prepared to spend a considerable amount of 
money in securing tlic services of eminent jndg<^ and lawyers The 
amount of labour and time involved m the work will he simply stupend- 
ous, and I cannot believe that it would be possible for any Committee^ 
however capable or competent, to give us a satisfactory Code within 
anything loss than five years .—even that period seems to me to be 
rather optimistic. 

5. On the whole, I am incIinM to agree with the suggestion of my 
Honoureble Colleague, Sir IVilliam Vincent, that we might ask 
Dr. Ganga Nath Jha to put us a question, and in reply to that question 
we may make a statement indicating the nature and tendency of the 
opinion!, whieli have been collected. I would then leave Dr Gangs Nath 
Jha or any other member of the Council of State or the Assembly to take 
suoh further action as he may be advised. 
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! Section 491. On the oilier iumd, irhcrc a person vas arrested and dctaiiu'd 
under Kcgulaticii III ol' ldl& and a writ of habeas corpus was appJied Jor 
on his behalf, the court refused to issue such a writ. (See the ease of 
^mir IChau, C, Uengal Law Ke])orts, page 392, also page 459.) So f.ir 
as 1 know*, there i'. nothing like licportatiou now in English Law, and it is 
a question oi policy as to wheTher we shall continue to hare Regulation 
III of ISIS and similar other Regulations on the Statute Booic ; lint 
assuming tiiat they are to continue on the Statute Book, it is obvinus 
that tfic. repeal ot sub-section (3) of Section 491 as suggested liy jMr. 
Chnudhurj- would make the ptorisions of those llcguiations absolutely 
infructuotil,. 1 think Jlr. S.islri h.!? given notice of a Resolution with 
regard to repressive legislation, and I believe a committee is going to bo 
appointed on tlie subject. I am not sure whether Regulation III of ISl.S, 
t'jo, will come up for discussion before that committee. 1 should also 
like to point out that Mr. Sheshapri Iyer has given notice of a Bill which 
seeks to repeal Regulation III of 1818 and the corresponding regulations 
in Bombay and 5Iadr.ss. Until, tlicrefore, some definite policy w'ith regard 
to these Regulations is settled, I cannot see how this part of kir. 
Chaudhuiy'-’s Resolution can be accepted. 

6. As to the last part of Mr. Chmulhury’s Resolution, I do not think 
it is possible to agree to it. It .'-ays that it will not be conipctunl for 'he 
Governor General or Governor Gcncrid in Council to suspend the power 
of the High Court in tins rrspect without an Act passed by the Imlrin 
Legislature It is well known that in periods of political excitement or 
grave emergency the hahc'ts corpus Acts arc suspended csen in Emriancl. 
(See the discussion on this, in l)iec 3 '’'s Law of Constitution, pages 234 to 
233.) It is pcrfeislly open umiiT the Indian law lo the Governor General 
to take similar action. T'lc question recently .arose in India in tlie cii.sfi 
of Jeera Nathn and other, (Indian Law Reports, 44, (hilcutia, page 4ii9J, 
and in this case Mr, Justice Chnutllniiy has expressly ruled tliat the 
Governor Gencrr.1 in Council ln.s the power to oust the jurisdietion of the 
eourts.' Under Section 72 of tlic Government of India Act the Governor 
General himself maj*, in eases of cmei'gcncy, make and promulgate 
ordinances for the peace .and good pgivernment of British India for a 
].eriod of six months. This p.art of Mr. Chaudiiur}'’s Resolution obviously 
cacroaclies on that power. 

7. ^1 personally tliinlv that the Resolution wliicli wa.s notified to us by 
Mr, Sastri was a better and a simpler one and there could not lie, in my 
opinion, nnj' serious objection to it. As regards Mr. Chaudhuiy’s Resolu- 
tion, I think onlj' the first part of it is one to which, ns I have pointed out 
above, no objection on legal or constitutional grounds can be taken. 
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No 13, 

Sr Gout's Biudu Coparcener s Icabilily Bill (Obligation of a HinHn 
son to pay his father's debts } 

{SSttd Apitl, 1D21 ) 

Tlie ‘ pious ’ obligation of a Hindu son to psj Ins father's debts 
Depnit ba«-cd on ccitain religious sanctions md ani 
meut, Pro A ^ovLmbl,r Bill w hicb seeks to codif^ the lav on the subject 
1923, Nos A 3 73 ) affects tlic pLisonal law of the Hindus and 

I think as pointed out bj Sceretaiy tiie pi c\ ions sanction of the Goiemnr 
General is nceessan If Di Gonr will applj for sneb sanction, I ^ali 
bo glad to support Ins application It seems to me, howeier that 
Hr Gour has missed the whole point of the confiosersy and the Bill ss 
submitted by him so far from settling the contioversj will onlj per 
petuatc It and maj' possiblj make the position retj mneh worse I 
shall bneBy indicate the points of eontros ersj 

(1) What IS the meaning of the expression “ antecedent ” debtf 

There is a tremendons amount of confusion on the subject and with all 
respect to Their Lordships of the Piny Council, they base contributed 
not a little to this confusion bj their recent judgment in the case of 
Sahu Bam Chandra vcisits Bhup Singh Yery few law \ ers can saj what 
that decision in every part of it means Already Madras and Allahabad 
huse differed in their reading of it « 

(2) When does this pious obligation begin f Docs it begin m the 
life time of the father or after his death ) 

(3) What IS the extent of this obligation 7 If the payment of the 
father’s debt is intended to sase his soul why should the son refuse to 
save that soul when the father has left no ' assets ’ an expression which 
has also gn en nse to a great deal of discussion m eases of jomt Hmdu 
families 7 

(4) Is the old rule that it is for the son to show that the debt was 
meUrred for immoral purposes before he can be absohed from his 
liability to pay, to be definitely abandoned in faiour of the rule hud 
down by Sir John Stanlej in Chandra Dco’s case which has practieallT 
been affirmed by the Prny Council m Sahu Bam Chandra’s ease 7 I 
know some Hmdu judges and msny Hindu lawyers prefer the old 
rule 


(5) Why should the Bill concern itself only with minor sons 7 
An adult son can raise the same pfiea as a mmor son to get nd of his 
liability It will nes er do to have an A.ct for the «minor sons — and to 
Ignore the adult sons It will make confusion worse confounded I 
have noted the abose points only to show that the Bill has been drafted 
apparentlj m great hurry and without a csreful and eomprehensn e 
'■onsideration of all the issues invohed in the l"gisHtion 
L149LD 
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• No. 10. 

Question ns to vrlicthcr th? nnthority to allor* Icg^ol practitioners enrolled 
in one Courts to appear in any other court in British India 
should vest in the Bor and not in the Jud^o. 

I Uth March, 2931.) 

The position in En^rland is that Bnrristcrs nltnch tlicmsclrcs to one 
fliCBUlative Dcpisri- circuit or another and if a Barrister bclongiui' 
ni»9t onoilituLl No. 134 to one circuit "DC'> to another lie must cliar^i a 
o( 1021). .rpccial fee. Rules on Hits pom! are laid dnv\n hy 

the Bar Council. There is one nmtorml ditTerence hctu'ccn Bn;;Iand and 
India and it is that there is only one lli^h Court for Bnnland, tiicrc arc bO 
inany in India. All English Barristers after bemg railed to the Bar. gel 
tlicnisches enrolled in the Supreme Court and then .Hclcct their own 
circuits. 3Ir. Norton's idea is to treat the Prasidency Towns and other 
Vats of High Courts ns Circutt-s. The difucully in India ii that each 
B.ir. Association has its own constitution and scp.irale rules and regiil.:- 
tions, and uniformity of action is not very easy. lic‘.ide», there arc so 
many Valtils Associations also — who is going to make the rules .md regula- 
tions for them f If they are going to he included in .^fr. Norton 'h hclieinc 
what is the common hod)' which snll It^islntc for them f 

2, Apart from ihif* aspect of tJ»e case, the power of ' admilliwf ' ad- 
vocates and VahiLs in India is s-csted hy Lcttcr.> Patent in the lligli Courts. 
The practice is not uniform in regard to tliis matter. The Calcutta High 
Court sras very CAclusivc until 3915. In IPiM 1 was to have appeared m 
the Calcutta High Court. 1 was told that I would not gel the penaissmn-- 
and fco ] never applied for leave to appear. In 1915 ilir Ra'.hiich.iry 
fJhnse wa.s brought to Allahaljad to oppose me in the Jligh Court and the 
fTiic]gc.s made a reference to me. I Miid I would have no objection to Mir 
Rnshbehaiy appearing in the High Court, if I ennld lm\c an assurance 
lh.sl Calcutta would c.vtcnil the s;*ine couricy to Conn cl from Allah jb,id. 
Sir Raslihehary fi.aid he v.ms nnthorbed bx' the Chief .ln'-tice of Ilie Calcutta 
High Court to .state tliat Allahabad ro'*n would be allowed to appear in 
ibc Calcutta High Court. I IwlioTC Caleutta has bineo adheiTd to Ibis. 
Bombay is the most exelustve court. In 1^97 when Mr. Tlhih WiSi pro- 
t.ec:itcd*, he took Sir ’William Garth and Mr, Pugh from Calcutta. The 
farmer wa.s not allowed, the latter sr,is allowed to appear— but I bclievo 
^incc then Bombay has not allowed an ‘ outsider ’ to ai>pcar. 1 am not 
personal!)' .iwnrc of the bfatc of thiiiss in Madras, but I beiiese Sir 
ihshbelmry was not allowed to appear there onl.v recently. The Bahore 
Chief Court was more liberal but the Bahorc High Court has now mtopted 
the Bombay practice. Only Inst year 1 enouin'd whether I eoiild appear 
and I was told that it w’as no ire my applying for leave as (be rule was 
absolute. I think the Patna praelico is as stated in the Home Department 
note. I think the altitude of the Government sliould be that they cannot 
interfere with the practice of the High Courts or their rules and regula- 
tions which have been framed in nccordancc svith llm Tjpltera Patent hnt 
that they will be srlUing to place the proceeditiga in the Legislative 
Assembly before the rarioii.s High Courts for the eomsideralioii of llio 
fudges. I may add that excepting in Botnhay and possibly the Punjab 
where the lulo is rigid, ether High Courts have acted upon the rules of 
reciprocity. 
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No. 16. 

(I-H) 

Formation of an Arn^ Canteen Board in India. (Application of Indian 
reveunss for thU purpose nnder Section 20 of the QoveEnntent tf 
India Act.) 


(3rd Map, 1931 .) 

I understand that the sole point which we have got to consider at 
(LegislatiTo Depart- present stage is whether the Goveminent .oE 
mcDc unotBuial l?o. 257 India have power to guarantee an overdraft to 
o£ 19E1). finance the Canteen Company, The objeet oi 

this canteen company seems to he to secure better stores for British 
Soldiers in Indiar and at cheaper rates, BVom a stnclly legal 
point of view, what we have got to consider is whether tiie propo^ 
application of the “ revenues of India *’ is one which can he justified 
under section 20 of the Government of India Act. It will be notiecd 
that section 20 of the Government of India Act provides that the 
revenues of India shall “ subject to the provisions of this Act, he 
applied for the purposes of the government of India alone". Now, 
corresponding sections in the previous Acts have foimed the subject of 
judicial interpretation. In a case decided by the Calcutta ffigh Cent 
uiid i sported in 1. L. R. 38 Calcutta, page 754, at pages 771-77^ certain 
M'ctions'of the Covwnment of India Act, 1858, were discussed by 
j'lr. justice Mulcherjee. It seems that the dispute before the Calcutta 
*-Jgh Court arose out of the claim of the present Maharaja of Dumtaou 
to the Dumraon estate. The claimant having won in the firat court, the 
defendant, who was a minor, and, us such, under the Court of Wards, filed 
au appeal to the Calcutta High Court and then made an application for 
tne s^ay of exeeution of the deeroe pending the disposal of his appeal 
security the appeHanl offered a bond executed by the Chief Secre- 
tary lo the Government of Bengal for and on behalf of the Lieutenant- 
Coreruw of Bengal in Council, who purported to act for and on behalf 
0 , the Secretary of State for India in CounbiL The paint which was 
raised for the respondent was that the Secretaiy of State could not 
(■.large the rc'^nnes of India for any purposes other than those sano- 
•oncii by the Statute. Poferenco was made to sections 2 and 40 of the 
lOveinment of India Aei, 1858, and it was argued by the Advocate 
'sneral, that in as much as it was the duty of the Crown to protect 
inlanls, the guarantee oifered by the Secretary of State %ras for the 
pu^osM the government of India within the meaning of section 2 
of the Goverpamt of India Act, 1858. This argument was not accepted 
by hlT. dusUcc Jlukherjee, who held that the securily ofEered by the 
beerafary of State, oreatii^ as it did a chaise upon the revenues of 
inasa, was itffra wres in as much as it amounted to an expenditure of 
of India for purposes other than those which were sanc- 
tioned^^ the Statute. Mr. Justice Jeiddns took a dhSerent view bat 
1 am (ifraid he did not give sufficient weight to the contraiy view. It will 
section 2 of the Govermnent of India Act, 1858, also nro- 
vided that the icvenucs of or arising in India were to’hc “ applied and 
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2nd. — ^Eacli of the preat department'! of the law, civil, criminal, 
f]<!ca1, may be codified separately and independently of 
each other ; 

3rd. — ^Thc codiflention may be clTeclcd piecemeal, as it is said, 
i.i., by tnkinp .small portions of tJic law.” , 

lie supports the second method. For my part, hnvinp regard to tlic 
difnciilty of the work and henrinp in mind the extremely complicated 
nature of llitidu Law, I would surest the 3rd method, which is the 
only method which can safely be adopted in endifyinp the Hindu Imw 
at present. Should I be called upon to deal with the subject in the 
Council of Slate, the reply that T should like to pivc would be that 
before takinp any action upon the resolution of tlie mover. Govern- 
ment must cnUcct the opinions of the lliph Courts and Hindu lawyers 
and s'cholars, and if the necessity, for .such an iindertakinp were clearly 
demonstratisl by the oiiinions so collected, the Government uould Gien 
ernsider the fensibilitj of appointhip n committee. I am afraid a direct 
affirmative or necalive to a Hes'dution of this eharncter is ont of the 
question ; and I feel that if the n’piy is j:i\en on the lines suppested 
by me Ur. Ganpa Niith .Tha would prohably dmp the question for the 
present, nmf awaft the expression of ptififie opinion npon his /fcsolu- 
tion. 


n 

Jiili/ 2S2S,) 

I have pone throuph the opinions of the various local Ooverninenfs, 
n.iMtt- ^***-^1 Courts, and other lepnl bodies, whieh arc 
rii".* 'iinoaieial So. MO to be found on this file. Tile pencral imprcs'.ion 
of 152’) Itfl on my mind, nflcr readiup those opinions 

is that the vast majority of them arc opposed to tlic idea of coditication 
of tlic Hindu Law. 

Last year when 1 made my two j,pecehes — one in the Council of 
State and the other in tin* Lepislativc Assembly— on the Itosoliitions 
vhich were moved bj Ur. Gimpn Nath .Ilia and Mr. Uapde, I took care 
not to commit the Government to an.v dcrmitc positmii, I iiiioteil a 
passnire from a recent addiess delivered hy Ur. Gondy, in which he 
discussed the possibility of codilleatinn in Kri'pl.’iiid. He siippcsfed three 
methods, and I enminended to the Council of State and the Assembly 
the method of piece-meal Icpmlattnn. 

Upon a perusal of many of the opinions collected I find that that 
is the method w'hicli haa been rccom mended by many of those who trero 
consulted. 

• ••••»•••••• 

2. I have summarised the lendinp opinions in the preeedinp para- 
praphs, only to show that we eannot tell the As.semhly or the Conneil of 
State that the KcsoUitinn of Mr. Hapdo and Ur. Ganpa Nath dim have 
received much Mipport. My own opinion continues to bo what it was at 
the time when I made my apcechca in the two Houses of the Lepislnlnre. 
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No. 17. 

Lmaxuiity of Indian Princes and Billing Chiefs from the Criminal Juris- 
diction of firitash Courts, 


{7iK May 1921.) 


At the outset, I' must point out that before the assumption of my 
(Logisl^ivo pi-csent oflPee, uhen I was in actual practice I was 

' “ professionally consulted on behalf of the 
Llaharaja of Kolhapur. I believe at that tunc the Sessions Judge of Poona 
liad given a decision and I was mainly consnlted as to whether the Maharaja 
should take any further steps m the High Court at Bombay, or any other 
step, to assert his immunitj' from tlia criminal jurisdiction of British Courts. 
I discussed at length the law with regard to. this matter and gave my 
opinion on the subject ; unfortunately 1 do not have with me here a copy 
of that opimon. But I feel that, having regard to the nature of the 
reference before me now, I can safely express my views in my present 
official capacity. 


2. The question as to whether Indian Princes or Buling Chiefs are 
amenable to the jurisdiction of our criminal courts is an extremely nice 
l[uestion of law, and I am free to confess that there are weighty reasons 
which may be a^agned for and also against the assvimption of such juris- 
diction by our courts. In one word, it seems to me that the legal position 
IS by no means free from doubt, and it also seems to me to be desirable 
that we should put the whole position on a more satisfactory footing. 

3. Taking the law, as it stands, I would first refer to section 2 of the 
Indian Penal Code, which runs as foUoivs i — 


“ Every person shall be liable to punishment under this Code, an^ 
not otherwise, for every act or omission contrary to the provi- 
sions thereof, of which he shall be guilty within the said terri- 
tories ”, 


_ Upon a strict literal inte^retation of this action, it seems to me that 
it is imprasible to hold that if the ruler of an Indian State eommits an 
ofEmce within British India where the Indian Penal Code applies, he can 
claim exemption from the jurisdiction of the criminal courts. On the 
other hand, a question may he raised as to whether he is a pciBon within 
the meaning of this section. Does the word “ person” -Oiere mean a 
private individual, or is it used in the w'ider significance of even a pubhc 
person sueh as the ruler of an Indian State is. It is at least arguable to 
my mind that an Indian Prince who is proceeded against in a criminal 
court, may chum immunily on the ground that he is a sovereign prince, 
and that therefore he is not ‘ a person ’ within the meaning of this section. 
So far as I am aware, no eiiminal case relating to the ruler of an Indian 
State has been derided by any final eourt of appeal in India. The argu- 
ment, therefore, must-tom upon the doctrine of the immunity of sovereims 
^m orminal jurisdiction of foreign courts. The position of BvQin" 
Princes in India, however, is very anomalous. They are sovereigns for 
certain purposes and not sovereigna for others.. Within their own terri- 
tories mtst, if not all, of them have got civil and criminal jnrisdiction 
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No. 12. 

Question re. financial liability for the minioterial establishment of the 

Calcutta High Court. 

- {4th April, 1921.) 

I do not agree with the view of the Bengal Government that the 
(Legislative Depart- Governor has no power to give; a certificate 
ment unofficial Ko. 1S9 under section 72-D.-(2)-(a). Apparently the 
of ' isTii). view of the Bengal Government is tiiat inasmuch 

as under section 8 of' the Letters* Patent of the Calcutta High Court, 
the Chief Justice may appoint elerlrs and other ministerial ofiicers 
“ subject to any rules and restrictions which may be prescribed by the 
Governor General in Council ”, the Government of India must find the 
money for the payment of the clerks and the ministerial officers appointed 
by the Chief Justice. This, to my mind, is not a legitimate interpreta- 
tion of section 8 of the Letters Patent. The words “subject to any 
rules and restrictions which may be prescribed by the Governor General 
in Council ”, only impose an obligation upon the Chief Justice to make 
appointments in consonance with the rules and 1 ‘eatrictions. They 
cannot'possibly impose a financial obligation upon the Governor General 
in Council. The subject of the administration of justice is a resei-ved 
subject, and although it may be that in ceidain matters there are direct 
dealings between the Calcutta High Court and the Government of India, 
I cannot see^jthat the Government of India can in any sense be hold to 
bo directly responsible for finding the money for the clerical establibh 
inent of the Calcutta High Court. ' I think that the Secretary’s reference 
to article 7 of the Instructions to the Govei-nor and the views of the 
Joint Committee are very opposite and should remove the doubts of the 
Government of Bengal on this subject. 

2. I am certainly of opinion that under section 72-D.-(2)-(o) it is open 
to the Governor of Bengal to certify that the expenditure provided for 
by the demand which has been rejected by the Legislative Council is 
essential to the discharge of his responsibility for the administration of 
justice. If the Governor gives such a certificate then it is obvious that 
though the demand has been refused by the Legislative Council, the 
Local Government can restore the figure in the budget. This is the 
obvious course for the Bengal Government to take, and T do not thii'k ih-it 
the Goveniment of Indio can come to the rescue of the Bengal 
Government or of the Calcutta High Court in a mailer like this 
when the law itself gives ample power to the Governor of Bengal to 
deal with the situation created by the vote of the Legislative Council. 



t 
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(1) Q.b,, rage 149 ; and De Haber uo'ius the Queen of Portugal, 
Queen’s Bench, 196. 

Hall in his International Lair says tliat a so^'ereipn n-hilo trithin 
foreign territory is exempt from all local jurisdiction in so far and for 
BO long as he is there in his capacity' of sovereign. He cannot he proceeded 
against in any ordinary or extraordinary civil or crimi'iisi tribunals. He 
is exempt from pasunent of all dues and taxes. He is not subject to police 
or other administrative rcgulationq, and the members of his suite enjoy the 
same personal immunity as himself. 


The nile is again stated as follotrs in Fiore’s International Laiv, cedi' 
fied : — 

" Foreign sovereigns Trho,.as snch, are in the territory of a State 
cannot, as such, be personally subjected to its jurisdiction. If, 
hou'ever, sovereigns should abuse their position to foment dis- 
order, or to attack the security of the State thej' maj' be forced 
to leave the temtory and if they commit hostile acts of c-xcep- 
tionnl gravity, may be treated as prisoners of u-ar. The 
principle of extra-territoriality is opposed to subjecting to the 
criminfft jurisdiction of the State foreign sovereigns, transiently 
lusidcnt irho may x-iolate the local lau^. Nevertheless, the 
injured State has the right not only to prevent, if need be by 
force, a criminal act, but even, if it has been accomplished, to 
seize the otfender and to hold him until reparation or idemidty 
has been obtained 


Dealing ivith the question of Indian States, Lord Birkenhead says in 
his International Law at page 59, “ In theory independent, these States arc 
subject to the ultimate jurisdiction on the part of tlie British Croun, and 
j»Te for all practical purposes part of the British Empire, and therefore 
ji»ot witliin the pundew of International Law. Li 1891, the Indian Gov- 
.emment declared that the principles of International Law have no bearing 
upon the relations between it.self and the Native States under the sox-cre- 
Jgnty of the Queen-Empress (See also TVestlake. International Law, 
part I, pages 41 and 42). It may be permissible to urge that the law, as 
mentioned in this passage, is somewhat widely stated. 


5. It seems to me, therefore, that the present state of the law is 
wtremely unsatisfactory. I tliink we have got to make up our mind as to 
now far we are prepared to extend immunity to the Eulmg Princes of 
Indja. Should it be desirable to give them absolute immunity 1 t b™!' 

would be necessary to have an exception added to section 2 of the Indian 
Penal Code. We cannot do so withoat at the same time, bearin<r in mind 
the casM of foreign sovereigns who are real sovereigns in the true sense of 
the word, and possibly also certain classes of diplomatic agents. Should it 
on the otter hand, be consideied necessary onfy to impose a certain check 
upon the prosecution of Indian Rulers, that is to say, should it he decided 
to rule that no prosecution should be initiated without the nrevious satir. 
faon of tlie Goveimor General in Council, I think it. would hHl^S to 

have qp appropriate section in chapter 15 of the Code of Criminal Pmcot 
aure. -ivuu- 


On the question of policy, at this stage of the matter, I do not dewra 
to cxnress any opinion. 

L149LD 



NOTES AND MINUTES BT SIB TBJ BAHADUE SAPBU. 


19 


• No. 14. 

Amendment of the Rules in force in the Bengal Presidency so as t(^ 

prevent aliens appearing for the examination for masters and mates 

in the Mercantile Marine. 

{34th AprU, 1931.) 

1 

The proposed rules ore intended to be made apparently under 

Commeree-Mereliant Merchant Shipping 

Ship^Bg, Ju^lssT, A., Act, 1859, and the whole object of the proposed 

Nos. 1-z rules is to exclude aliens from acting as master o 

(Legislative Urpart- OT chief officer of a British merchant ship regis- 

Dient unofficial No. 135 tered in the United Kingdom or in British India, 

of 1921). Pj. jjg stipjier or second hand of a fishing boat 

registered in the United Kingdom except in the" ease of a ship or boat 
employed habitually in TO}'ages between ports outside Briti^ India. 

The point which we have got to consider is as to whether there is 
any power given in the Statute in the exercise of which this object can 
be achieved. 

2, Section 9 of the Indian Merchant Shipping Act provides for the 
institution of examination of persons wlio intend to become masters or 
mates of foreign-going ships or of home-trade ships of a burden exceed- 
ing 300 tom, or who wish to procure certificates of compcleiiey. 

3. Section 10 of the Act provides for the nomination by Local ‘Govern- 
ments of two or more competent persons for the purpose of examining 
the qualifications of the applicants for examination. It then goes on 
to say, “ that the Local Government may, with the sanction of the 
Governor General of India in Council, make rules for the conduct of 
such examijiation and as to the qualifications to be required ; and such 
rules shall he strietly adhered to by all examiners ". There is nothing 
in this section to justify the making of a rule operatmg to exclude an 
alien from examination or employment after cxaminaliou. I do uot 
think that the expression “ qualification ” covers nationality. 
Prima fade, that expression seems to refer to competency which may be 
tested at the examination. The draft notification, which has been sent 
by the Government of Bengal, follows Circular No. 1616 of the Board 
of Trade, dated June, 1920 excepting in regard to certain modifications 
intended to meet Indian requirements, without regard to the faet that 
the Aliens Bestriction Amendment Act of 1919 does not apply to Britisli 
India, and that the Indian Passport Act, 1920, contains no provision 
corresponding to section 5 or 1& of the iitens Bestrietion Amendment 
Act, 1919. 

If it is intended to exclude aliens I think it will be necessary to 
amend the law or to have fresh legislation on this subject. As the law 
stands at present I do not think that it will be legal to make the proposed 
rules. * 
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sions against interlocutory orders have been entertained in some courts' 
in p somewhat over-generous manner. I am strongly of opinion that it 
would be a mistake to amend Section 115 so as to allow revisions agaii&t 
interlocutory orders. I would only make one exeeption and that is that, 
where a lower Court decides an issue of jurisdiction in its favour, a revi- 
sion should be allowed in order to save unnecessary expenditure of time 
and money, for it not frequently happens that the first Court assumes 
jurisdiction, records evidence and decides the case and ultimately the 
entire trial is quashed by the High Court on the ground that the first Court 
had no jurisdiction. Only to this extent I would amend Section 115 
in respect of interloeutoiy orders. I would not go further. The opinion 
which I expressed last year on the subject was identical with the opimon 
which I am expressing now. Only after having read the opinions of many 
of the Judges I feel stronger in that opinion. 


m 

(28ih June, 1922.) 

I do not like the idea of amending Order 43, Rule 1, by including in 
it an order " passed under Order 14, Hule 2. Order 14, Rule 2, general- 
ly deals with issues of law which may no doubt include an issue relatmg 
to jurisdiction, but which may cover a large number of other legal ques- 
tions also. It would, to my mind, be necessary to amend Order 14, Rule 2, 
alsio — but this I do not liie* i 

In the interest^ of uniformity, I think Section 115 itself should be 
amended, but I realise the dangers in tinkering with that section I£ how- 
ever, It IS not considered safe to amend Section 115, 1 would let the matter 
^t mfal tte Civil Procedure Code is revised. Meanwhile I should have 
the High Courts to do what best they can by interpreting the law accord- 
ing to their lights. 
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di^oscd of for the purpose of the go-venunent of India alone, subject 
to the proMsions ot tbs Act It seems to me that, by a parilj of 
rcosomug, it maj iieilbe urged that the pui poses foi uhich the Go\ern- 
nicnt oi India rould uudeiinkc to stand suictj for the oicrdrifts of 
tins canteen company aic not statutoi} pm poses i\ithm the meauing 
of the Go\einnicut of India Act. Again, I may lefer to a 
dictum of bir I/aurence Jcni..ns (ILE“2d Bomhav, 314 at page 321), 
’\\3icre he construed the e i.pTf'ssion. " go\cinTnent of India ” m a cognate 
statute and held that Hint expression meant this — “ the nupcrintCDdence. 
direction and contiol oi the countrr ” 1 endorse nhal Hi. Graham sajs 

that “ ire may saj' tliat on the information mailable nc. do not sec Iioir 
the expcndituie can be lav full} incurred under section 20 of the Goicrn- 
nicnt 01 Ind’a Act, bat that beloic fiiiai!} coming to tips conclusion we 
should like to 1 c 'r and consider the aignmcnts vhich the Arm} Bcpaitmcnt 
m"} adduce for lioldirg that the expenditure could be bought viIUijI the 
sfope of this section 

n 

(36Vi Jilau, 19SJ.) 

I Inic had the adv''nt'»ge of re ding the notes in the Arm} Depart- 
ment and this Dcpailmcnt sirce I lecordcd ni} laA note on 3iJ Mas 
IlaMug circfulij cons.dcrcd the note of Lt Col Morten dated the 17th 
instant, I am uuv iticlitied to think that he has made out a case and v c 
mm sa that the Canteen Cotapim hating for its object the t elfaic 
n«d hes’th of Hie Anj, the proposed expenditure is one vinch moj be 
entered ht section 20 of the Co'cinment of India Act At the same 
t’me it jccms to me tint tl r line rf aigiinicnt suggested in pain 2 of 
Joint Scfreliit s note is one whieh the Array Depirtrmnt vill do veil 
to adopt in supporting their case on legal grounds I alco agree that it 
mat pruent inuch lionble m fuluic il the Arnit Deputincnt vill 
epprorcl tlie Auditor Ociicral with a tiow to sccurmg m adtjnee ins 
appiot.l to the e'penditmc 
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No. 20. 


Modification of jSection 0 of tbe Carriers Act, so as to tlironr on tbs 
PMntifr burden of proving negligence or criminEd act on the 
part of the carrier, resulting in loss of or damage to goods. 


{14th May, mi.) 


The controversy about the Carriers Act seems to be quite as old as 
(LegislatiTB Depart- the time of Sir Henry Maine. I have read the 

file with great interest to acquaint myself 
with the progress of views from time to time. 1 
have also read the note of Sir Henry Maine of the 11th of June, 1861, 
which really formed the Statement of Objects and Seasons. There is 
nothing in that note with special reference to Section 9 ; add although on 
several occasions various questions have been raised witt regard to some 
sections of this Act, the precise point whieh is now raised does not seem to 
have been pressed with any degree of force on any previous occasion. 


2. I understand that the main question with -v^ich we are concerned at 
present is as to whether Section 9 of the Carriers Act should be so modified 
as to throw on the plaintiff the burden of proving negligence, or criminal 
act on the part of the carrier resulting in loss of or damage to the goods. 
As the law stands at present, it is not necessary for the plaintiff to prove 
that loss, damage or non-deliveiy has resulted from any negligence or 
criminal act on the part of the earner, his servants or agents. It is per- 
fectly true that ordinarily the law does not presume negligence or crime 
and that it is for the party who alleges that a particular individual has 
been negligent or guilty of criminal conduct, to establish that allegation. 
But whde that is, no doubt, the general rule, I think that circumstane^ 
or the relative positions of two persons may conceivably lead to a modi- 
fication of that rule. Having regard to the nature of the contract, and 
particularly to the fact that when goods have been handed over to a carrier, 
the owner has no control over them, it seems to me to be obviously good 
sense to hold that if goods are lost, or damaged, or not delivered, it is for 
the person who had the control of them during transit to account for them. 
It also seems to me that it would be imposing too much burden upon the 
owner of goods to require him to prove how the loss or the damage took 
place, or to prove the negligence or the criminal act of the carrier, his 
servant^ or agents. I confess that I am not at all in favour of the pro- 
posed amendment. In cases of this character it seems to me that it is 
almost impossible to hope that a plaintiff will be able to discharge effec- 
tively the burden of proof which will be laid upon him if the amendment 
is accepted, and the virtual effect of that amendment may be to give an 
absolute immunity to the common carrier. I cannot therefore support the 
proposed amendment. 


3. According to English Law, a common carrier is liable for all loss or 
damage to the goods delivered to him for carriage, unless it be due to an 
act of God or of the King's enemies, subject to certain conditions, even 
though the goods be stolen from him by an overwhelming force (see 
Nugent V. Amith, 1876, 1, C. P.), The rule of the burden of proof is con- 
veniently stated in an old English case as follows : — 

“ All the bailor has to do in the first instance is to prove the contract 
and the delivery of goods and this throws the burden of proof 


xcTxs it’.xuTCs ev rAEsy. 


2u' 

iliough ill cases o£ gross mal-.ulminisjr.itioii, I belies c it is open lo tha- 
{suzerain poE-er to iiilcrfcrc under certain coiidilions. 

4. In regard lo civil matters, I think the quest ion has been set at rest 
hv the ISnglisli deaisicii in the ca'c of Sialhain ('cams the Upcknar >'I 
IBaroda (IsilU P. D , page 92). The G.icitsrar’s position there was recog- 
nized as that of a sovereign prince wiio could successfully claim iaimun-ly 
from the civil jurisdiction of English cmiris, in spile of the fact that he 
was not a sovereign in the fullest acceptance of that word. The follov.'ing 
passages from the jnilcmcnt of Bargravc Beane 4.. s«m up the position 
with rcmarkahle clarity, and I therefore make no apology for gi\'iig Hum 
IB cjcicttso : — 

" Wiat is tlic mc.".r.tng of the notd ‘ sni'crainty ’ and what are i‘s 
evsnl'iils ^ hir ioiirli.ey Illicrt in hi.i uork on tlic Ooverii- 
luent of India give.-, a digest of statutory enactmenu rchu.ng 
to India, and in a iujiplenivntal part lo that digest aiv cmilamcvl 
dellnilions of expressions in the digest, lie adopts Ihe iiit i- 
preiations gi'.en in the Inlcrpretatinn Act. IShP, and t!.e In<li in 
Gciici-al Clauses Act, 3.S97, and in a note says the evpr'-ss on 
‘ suzerainty ’ is sv.'jslitutcd by the Interpretation Act foi ih.* 
older cxpres'ion ‘ .silianec ’ as imlie.iting mo.c- rceur.ile’y ih* 
lelatinn Imtivoen the lulers of tlips" Stales and the Bnl s'l 
Croivn as the jiaramount authority throughout India. 

" Thus ‘ snrerainly ' is a term applied to certain international lela- 
tinns between two sovcieign Slates whereby one, nbslst jptn'n- 
ins: a laritc or less sovereignty, nel.non ledges the snpreimu j of 
th>> other. Such n relation way he cither in tlie natnie of .. 
fief, er conventional, i r , by some treaty of peace or nJIiaiicc in 
contrast with the lief, winch is a sovereignt}' granted hy « loid 
yuivammuit oscr soiuc defined territorj’ accompanied with an 
Lsviircss grant or jni isdiclicn. 

" Crotius (Dc Jure Belli p.c Pacii) says unequal leagues arc made 
not on’y bctA',ecn the conquerors and the conquered, but also 
between peoples of uiiequ**! ]>oiver, cs'cn .such a.s never were at 
wur with one anollicr. Grolius, Pulcndorf, and Vntiel, ngie^ 
that in unequal alliance the inferior power remains a sovereign 
Glptc. Its iiiibjccl'i cr citizens own aUegianee only lo tlieir own 
siivcreign. Over their disputes and internal dissensions tlin 
surcrain power ns such has no .iurisdictioii. In siiort the weaker 
power lEuy cxoici.se the rights of soicreignty so long as by so 
doing no detrimciil is cnu.-cd lo tiic interc-sts or iiillnence of tlic 
Hizcram power. It follov.a that the inferior power must in all 
alliances with other Slates be eontvollcd by its suzerara. Vnltel 
Rays a weak Stale which in order lo provide for its safely, plncas 
it‘‘olf under the protection of a moic powerful one and engages 
to perform in return several olTiccb equivalent to that protec- 
tion, without, liowever, divesting itself of the right of Govern- 
ment and .sovpi'cignly, does not erase to rank among tin' sove- 
reigns who Acknowledge no other law than the law of nations ”. 

There arc other decisions of English Courts on the point. I may, for 
instance, refer lo the ciuics of Mighcll ocisui the Sultoii of Johore, 1804 
L149LD 
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No 21 

Qneshon rc^adiLg; the T&Idity o! a 3Tama£;c Isctwren a Hutdii asd & 

son Hisdu 

(Case op P B Iiabwam or lunvcni ) 

(SSlh Mat/ 19S1) 


The Foreign Office Iiavc rcccncd a telegrao 
of 1951 ) to uie lofloBing eiicct — 

“ British Indian subject P E Lalvani, Hindu of Karrclii, m<ih"s 
to many ilussian girl m this Consulate and tahe her back to 
India. Would marna^ be taiid m all circumstances and haie 
3 on any objection t " 

1 am not concerned nith any political objections that there may be to 
such a mi^ed matnage, and I shall therefore deal only Bith the Icsal 
aspect of the quesUon 

2 As the name itself indicate “ Lalnani " is a Hindu of Sindh, and 
so (ax as I koaor the ca^ea that axe knonn. in Upper India arc practicslli 
uni noun among the original Hindus of Sindh Lot irhnteici be the caste 
of Lain am as a Hindu he is governed bv the Hindu law It is clementan 
Hmdn Ian that there can he no marriage betneen a Hindu and a non 
Hindu According to stnet Hindu law, as it obtains at present in all 
parts of India, it is necessary that a Hvndn must many in his own caste 
It is at least doubtful nhe^er theie can be anj mairiage between tiio 
Hmdus belonging to two diiicrent sub castes, though such marriages haio 
been upheld in the case of Sbudras Tlus, howeier, is immaterial for the 
purposes of this case and I need sot discuss the confl’tt ng news on the 
question of mornages between persons of dilEcrcnt sub castes From tl c 
point of new of the Hindu Law, I haac no hesitation m holding that the 
mairiage of Lalwani with the Bimsian girl, if celebrated in India, would 
be wholly imahd, and no British Indian Court would recognise it foi any 
puiyiose Marriage according to Hindu law is a saenanent and not a 
contract, and there can be no sacramental relation between a Hindu and 
a non Hindu The only law under which it is possible for a Hindu to 
many a Christian woman in India is contained in Act XV of 1872, Sec 
tion 4 of which rans as follows — ■** Eicry marriage belwcm pc^ons one 
or both of whom is or arc a Christian or Chmtions ^all he ".olcmnircd in 
accordance with the provisions of the next following scstiou , and mi 
such marriage solemnized otherwise than m acoordmicc with such pron- 
mons shall be void ” 

3 But it IS obvious that a marriage edebrated in Teliian between a 
Hmdu and a Bussian wroman (who I presume is a Christian) cannot be 
said to be a marriage celebrated m accordance with this Act, and it seems 
to me therefore that it cannot be treated even as a valid eml contract m 
India As to whether the marriage can be treated as a valid marriage 
under the Foreign Marriage Act of 1892, 1 have not enough material before 
me to pronounce any definite opinion The marrnge under tint Act can 
only be valid when it is solemnised m the manner provided by that Act 
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No. is. 


L (I-IH) . 

Itevisional Jurisdiction of Higli Conrts from Interlocntoiy Orders in 
Civil Suits and Proceedings. (Proposed amendment of Section 16 
of the Code of Civil Procedure, 1S08.) 

I 

(DIh 2Iay, 1921 ) 

This is a question •which verj* frequently arises in Alhshaiiad. As a 

SS Poetising Inwjer I conld never feel sure ttimt 
of 1021 J. ■'lew •\\ouId uUimntclj' prevail m any revision 

■which raised this point. It all depended upon •which Judge had to dispose 
of the ease. Speaking from recollection, 1 can say that the position wa.s 
not so bad up to 1910. The new ideas abortt a revision lying against certain 
iuterloentoi^- orders travelled ivith certain Judges from Lucltnow to 
Allahabcsd, The fact, however, i-cmains that during the last 10 or 12 
yeans there has been a consiUcrable amount of uncertainty about the law 
UL Al1i>hahail and. I must have appeared in many moi*c eases than are 
referred to in the jiulgineiit of Piggott, J. The old view was that rcvisiou'i 
did not lie against interlocutory orders and tlioiigli in some instances 
it entailed some hardship and loss of time and money m the end, on the 
wliolc it worked very veil and at any rale had the merit of certainty about 
it. ^Personally I think Mr. Justice Piggott 's view is sounder than that of 
the two Judges who formed the minority. At the same time I tliink it would 
be a great mistake to suppose that the law has been settled even for Allaha'> 
bad bj' this fall bench ruling. When three Judges liold one way and two 
hold another Way, there is a great temptation to the Bar to re-open the 
question and every practising lawyer Iniows how to do it. On the other 
hand even in Calcnlta the older rulings of the Calcutta High Court have 
been doubted in recent years. Personally I feel that Section 115 is a verj' 
beneficent section, but it is vcv3' much abused in actual iiractiec, and we 
should be able to use more precise and dcHnitc language. The rrhy 
Council have given repealed varning.s against this abuse of the section — 
but I am afraid those warnings ha%c not had much clFcct and are not 
likely to have much cfTcct so long as the section continues to be in its 
present form. But this is the genoial aspect of the question. Confining 
tayself to the particular question before us, I would suggest that we should 
rigorously exclude revisions against interlocutory orders excepting where 
an order goes to the root of the matter. For instance if the order decides 
that -the Court has or has not jurisdiction to licar the ease, I should allow 
a revision, but there 1 should slop, 

n 

'(Uih June, 192S.) 

opinions which are now on the file. The tvO 
* extremes of views are represented by the opinions 
of Mr. Justice CouUs-Trollcr of Madras and 


(Le^slativo 
mciit unofficial S'o, 

of 102S). -- 

Mr. Justice Bannerjee of Allahabad. Personally speaking, upon my read 
ing of Section 115 of the Code of Civil Procedure, a ren'.sion again; 
interlocutory order ought not to lie. At the same time I know that 


■ainsl an 
revi- 
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No 22 

Question legarding status m India of Indians, wio become natimlued 

Amencan citisens 


(Case oi Professor Goldude ) 
[28th May, 1921 ) 


The Indore Dsrbarhaie employed Professor S L Oohhale as Pnncipsl 
(Legisiitne Depdit tbe Holkar College After the Professor amv- 
irra» uaoUcial No S97 ed m Indore, It transpired that he had become 
a naturalises American citizen, and the Darbar 
hate nor appbed for the formal consent of the British Goieinment to 
hi- employment bv the State The Agent to the Goieinor General m 
Central India says, in his letter of the 7th htay 1921, that he is not aware 
what c\actly is the status in India of Indians who become American citizens 
for such purposes as jurisdiction, tnal by Darbar Courts, and the purposes 
of bection 460 of the Ciimin^ Procedure Code 

2 In this file, too, as m the case oi Lalwoni, the Indian who wishes 
to maiT the Eussian giil I feel that the materials might have been a 
little fuller But I do not tlunk that I ran any serious risk m expressu^ my 
opinion on the assumption that Professor Golchale has actually become a 
natuialised Amciicau subject 

3 So far as the American Low is oonceraed, I wish for convenience 
sake to state it in the woids of a leained writer — 


“ The conditions of naturalisation arc now governed by an Act of 
Gongiess pa^ised in 2906 In effect, an alien seeking to he 
naturalised in the United States mtik moke a declaration on 
oath of his intention to that effect before a competent Court , 
after the lapse of two years from the date of sueh dedaration, 
and after file j ears’ residence in all m the United States and 
suojeet to his being ot ftll agey and taking an oath of fidehty 
to the Constitution, and renoimemg his foreign allegiance, 
togethei with any fafle of nobility, he may apply to one of 
the federal Couits mentioned m ffie Act, and on proof of the 
due fulfilment of the pre-oiibed conditions he may thereupon 
be adnilted to the citizenship This naturalisation, once 
effected confers ill rmhts belonging to natne citizens, eveept 
that being eligible for the office of President or Vice President , 
although a longer penod of residence is sometimes required as 
a condition of ehgihihti for certain other ffiffices The effects 
of nth natiinhsation will '’Iso extend to children who are minois 
at tJie time of the naturalisation of the father • • • 

There is no qualification, such as exists in the British Acts, 
mth respect to the non recognition of Amenean aitigon gTiip m 
the countn of origin ” (See Pitt Cobbett's Leading Cases on 
Ini-eraational Law, Part I, page 185) ^ 

4 V^e m^v assume tlat Jfr Gokhale has complied witit all the 
nceescin prelim nmes for Uie acquisition of the rights of Aarencan 
cit'-ens.hip and that he has now become a naturalised Amencau The 
question which now anses is —Does he retain ius Amenean citizen^p 
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No. 19. 

Pctiticm iiom Ponsiikhd&s for pormission to institute a suit against the 

Bajah of Eotah. 

{3th May, 1921.) 

1 have very reluctantly come to the conclusion that the ' consent ’ of 
(LegisLitivc Depart- Governor General in Council should not he 
ment imoffictal So. 247 given in this casc. Perhaps the petitioner might 
of 1021 ). have induced .me to hold otherwise, if he had &ct 

forth his facts fully and clearly. 

2. I am inclined to agree with the view that the word ‘ trades ’ in Sec- 
tion 86 of the Code of Ghil Procedure is intended to imply ' habitual 
trading '. It may be that the hlaharaia of Kotah habitu^ly purchases 
hlahua leaves for the distiller}* in his State, hut this has not been shown 
by the petitioner, and 1 cannot assume that. It is by no means necessary 
that the Prince or Gliicf intended to be sued, buys and olso sells or nialccs 
profit in British India. lie may buy goods in British Indio and sell them 
elsewhere— hut he mmst be in the habit of doing so. Tliis construction is 
forced oji me by the grammar of ctausc (i ) of Section 86. 

3. Even if I thought that the case being a donbtful one we .should 
advise consent, being given so as to afford some protection to a British 
Indian subject against a hlaharaja, I am afraid our ‘ consent ’ could not 
prevent the Slaharaja from urging that the suit did not fall within the 
purview of Section 86 and was therefore not maintainable by virtue of the 
consent given by the Government of India (aide the Maharaja of Jaipur 
versus Lalji Sahai I. L. B. 29 All., p. 378). This is also a circumstance 
which has weighed with me. If the facts of the ease were a. little more 
clear, 1 might have taken a diiTcrent idcw. 
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No. 23. 

Powers of appointiag Assistants to the High Gommianoner for laSu, 
under the Government of India Act. 

(irf June, 1921.) 


Section 29A, .Government of India Act, says that " His Jlajesty may 
(Lee^slati™ Deport, by Order in ^iincn mate provision for the appoint- 
jucVt mofacica No. 302 ment oE a High Commissioner for India m the 
of 1931). United Kingdom, and for the pay, pension, powers^ 

dnties and conditions of employment of the High Commissioner and of 
his assistants, etc." Although the seetion does not directly provide for 
the appointment of the High Commisaoner’s Assistants, yet, ' upon a 
reasonable construction of it, it seems lo me that tiie appointment of sach 
asiistants and the conditions of their appointment would, be perfectly 
vrithin the powers of His Majesty. The words' “ pay " and “ conditions 
of employment" in the section just quoted would in my opinion also 
justify the extension to such assistants of the protection afforded by 
Section 67A (3) (m). 


2. Under clause 7 of the Order in Council the High Commissioner my 
appoint such officers — “ Assistants " — as he may require ; these appoint-’, 
ments are to be made in accordance with general or special ordeis 
to be issued by the Governor General in Goundl which shall prescribe the 
terms as to pay, pension and leave of absence and conditions of scr^dee, 
generally. But the assistants may be appointed by either direct recruit-' 
ment or by transfer from thp India Office. If they are transferred from 
the establishment of the Secretary of State in Council, clanse 8 of the 
Order in Council will govern them. Clause 8 as originally passed mahes’ 
no reference to Seetion 67A of the Government of India Act, which the 
proposed redraft does. The obvious effect of the proposed change in this 
respect is to give the assistants concerned the benefit of Section 6TA, or, 
in other words,' to protect them against the vote of the Legislative Assembly. 
"Whether this is desirable or not is a question on which I express no 
opinicn, but 1 have na doubt tiiattbo ostonsion of the benefit of Sootion fi? A. 
to tho^ Assistants transferred from the India Office will not be ultra viris 
and will be quite consistent with the spirit — and I should think, the letter — 
of Section 29A of the Government of India Act. In ^ite of clanse 7 of 
the Order in Council which speaks of the High Gominissiouer appointing 
officers, etc., I do not think it is impossible to hold that these appoint- 
ments or some of them, may not be deemed to have been made by the 
Secretary of State under Section 67A (31 (tti) and the proposed clause 8 
of the Order m Council. 


L149LO 
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that they ivcre lost and the manner they vere lost on the bmlce 
o£ ■which ■we haYC a right to Tegnire rery plain prools 

The Carriers Act of 1830 "was passed in England with the main object 
of protecting common carriers from the great risk ■which they incurred 
■under the common law in carrying parcels of great value. According to 
this Act if the value of goods contained in a package exceeds £10, the 
carrier will not be liable Tmless at the time of the delivery of the package 
at his office, the -ralnc and nature have been declared by the person deli- 
vering the package and an increased charge has been paid or agreed to be 
paid. It is true that this Act in terms applies to carriers by land. Tho 
Indian Act applies, however, to carriers who transport for hire property 
from place to place by land or inland navigation. It is mainly based 
cither upon the Carriers Act of 1830 or the Common Law though it is 
difficult to hold that it is exactly to the same effect as the English Imw. 

I thwtc there is considerable force in the remarks of hir. Bcozlcy that 
“ EailwhjS will probably take the opportunity of demanding that tl«^ 
shoold be treated in tho same way, and that the railways are alreadj' too 
well protected agaimst the results of the negligence or criiainalily of their 
employees 
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No. 25. 

t 

EsteBt of owBoiEliip of GoYerament over Mosques, Temples and oQiei 
religious buildiugs, Required imder the Ancient Monuments Tieser- 
vation Act, 1904. 

{7ihJv,ne,19Zl.) 

Before discusdng any proid^ns of the Andent ^iioimments Aet it 
(Legislative Lepait- Bcems to me neecssary to have a correct appte- 
neni enofaeinl No/ SS2 ciation of the l(^al position of mosques and tcmpla 
of M21). under the Muhammadtm Laiv and the Hindu Law, 

reqieotively. 1 have had the henefit of reading the elaborate note of my 
Hon’ble colleague, Mr. Muhammad Shafi. He discusses the questioa 
relating to mosques from the point of view of Muhammadan Law. I need 
not traverse ihe same ground over again, as I am in agreement with the 
view that he has taken of the legal position of mosques I should like, 
however, to supplement his remarks by moMng a few observations. The 
whole law has been conveniently stated is. the form of a section by 
Mr. Tyabji in his recent edition of Muhammadan Law. He states as 
follows : — 


In the Hanad Law where a person makes or specifies a brulding 
for the purpose of dedicating aMasjid, the is not complete, 
and his ownership of the land and bidding does not cease until 
he divides them off from the rest of his property, and provides 
a way to go to it, and either pemnits public prayers to be 
said therein, or delivers possession of the mosque to a jnvtwollf, 
or to the judge or his deputy. According to Slnah law the weqf 
of a mosque is complete the wag/ making a formal dedata- 
tion of wog/ and permitting prayers to be said in the mosque.” 

Purtber on he states the law as follows >- 


" It is stated in the Futwa Alamgiri that where a mosque is oon- 
secr^ed and is intended to be reserved for the people of a 
particular locality, the reservation is void, and persons not 
belonging to that locality are entitled to worship in it. It has 
been said in the course of decisions by Indian courts that a 
mosque cannot be dedicated with a reservation for any parti- 
culaj: sect or class of people J but according to Shaf ei, a Masjid 
may be dedicated with such reservation and the effect of the 
rule of law above stated in British Lidia is not free from doubt. 
& far as mosques are concerned, except according to Shafei 
Law, they are as such open to Muhammadans of one class as 
to Muhammadans of another dass.” 


1 . .V “ beyond all controversy and has been judicially dsmiipd 

Pnvy CoimdL ( Fazal Karim vs. Maula Bus, I.L,R., Caleutta, 
KWII, page I.L,R. XXXV, Calcutta, page 294) . (See especially the 
judgment of Mr. Justiee Mahmud, liR. XII, Allahabad, page 494.) 

2. In the event of our coming to any decimon with i^aid to mosques,' 
we h^e to bear in mind that a mosque which is not a private mosque 
must, he kept for Muhanunadans of all classes. The i-eal question, however 
to my mind, is somewhat different. We are at present interested in mosques 
which are m the nature of protected monumeute. Some of these mosques 
may have been recently diMovered and some of them may have been m 
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ih any foreign country, and I do not know whether any marriage officers 
have been appointed in Tehran within the meaning of Section 11 of this 
Act. But assuming that Hb Majesty’s 'Minister m Tehran has got the 
powers to solemnize such marriages within the meaning of Section 11 of 
the Act, I should still hesitate to treat this marriage as valid for reasons 
to be given later on. 

4. The ease of Chotti versus Chetti, {L. R., Probate Division, 1919, page 
67), is a case which has often given me trouble, in that case what happened 
,was that Mr. Clhetti, now a memoer oi tue Indian Civil Service, married 
in his 'Student da^ m England an Eugiibh woman. Long after the 
marriage the wife made a petition in the BngLish court for judicial separa- 
tion, and Mr. Chetti 's plea was that inaisuitich as he was a Hindu, he 
carried his personal law with liim to England and that according to that 
personal law, the marriage was not maiTiage in law. This argument was 
rejected by the President (Sir Gorell Barnes). It is perfectly possible to 
defend that decision from the point of view of English law, and particular- 
ly when a question of this character has got to be decided in England by 
an English conrt. But I doubt very much whether that decisiou will be 
followed by Indian Courts when the marriage between a Hindu and a 
Christian was neither in accordance with the Indian Christian Marriage 
Act of 1872, nor even in accordance with the Foreign. Marriage Act of 
1892. 


5. With regard to the Foreign Marriage Act of 1892 it diould be borne 
in mind that while that Act only requires one of the parties to be a British 
subject “ thp orders in Council (1892 and 1895), however, require both 
parties to he British subjects, and this is in accordance with the recognized 
modern rules of private international law on this pomt ; and the English 
decisions have established that a marriage of foreigners in an Ambassador’s 
chapel, without bans or license, is nuD, where neither party is of the country 
or suite of that Ambassador, certainly in a ease where the man belonged 
to another suite and the woman was not described as domieded in any 
Ambassador’s family, though she had acquired a matrimonial domieile by 
a month’s residence in England (Burge’s Colonial and Foreign Law, 
volume III, pages 185-186). 

6. In conclusion. I ^ould say 'that the intended marriage between 
Lalwani and the Russian girl, if celebrated in Tehran, will not be recogniz- 
ed as valid for any pm-pose by any court in India. At the same time it 
seems to me that if the parties are prepa,red to take the risk, I do not brow 
of any legal power in the exercise of which we can restrain them from 
marrying. As to whether it is politically expedient to allow Lalwani to 
bring his Russian wife to India, I express no opinion as none is sought. 
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4. Coming t'o fhe Hindu temples sow, properties dedicated to a |uons, 
purpose, both according to the Hindu Law and the Boman Law, ate 
plac^ extra commercium (see the Tagore Law Lectures on Endowments 
Pran. bfath Saraswati, page 124) and a Trust is not required for this 
purpose ; the necessity of a Trust in such cases h indeed a pecidiarity 
and a modem peculiarity of the English law page 123). When an 
idol has once been consecrated by ^propriatc peremonies, the deity of 
which the idol is the visible image resides in it and not in any substituted 
image. The view which I have just enunciated had a long struggle for 
its recognition in British Indian courts, and in recent years t^rc was 
some eoufiict of opinion among Judges, but it has now been deMtdy 
set at rest. I my^f had several eases of this eharacter, and I am pre- 
pared to say that even accordir^ to the Hindu law it would be a mistake 
to treat a Shebait as having any property, legal or equitable, in a temple. 
The temple belongs to the idol and the idol is treated as a juristic person, 
though for practical purposes in law suits and in legal transactions the 
SJiehait represents the dci^. 

According to ffindu law, a religious endowment, such as a temple, 
may either be public or pr^-ate. A public temple is one to which die 
public have a right of access. A private temple is a temple for the worship 
of a family, to which the public may, as a matter of he 

admitted, but to which they have no li^al right. 

The idol itself is capable of bolding propeity (see Jodhi vs. Basdeo, 
Vni, Allahabad Law Journal, 817). In the case of Hindu temples, it 
must be borne in mind that the destruction of an image does not destroy 
the endo^eut, si^ the endowmmit is not to the idol, but to the God, 
of whwh it is the visible symbol (see the case of Parana, ws. Gopal, Calcutta 
Law Journal, VIII, para. 369, at page 390). At the same iime^ it must 
be bo^e in mind that there are specific rules under the Hindu law as to the 
rerivification of images and the restoration of temples. To quote the words 
Pandit Pran Nath Saraswati, “ In the case of an image being destrqyed 
^ the touch of an impure substance, what Bandkyana directs is the puri- 
nwtion appropriate ^lo the materi^ of which tbe image is composed and 
we subsequent tepetitieu of the installatica ceremotqr when it beemnes a 
nt object for worship. According to Aditya Parana, the gods cease to 
reside m imag^ which are mutilated, broken, bumf^ deprived of oma- 
menra or of vehides touched by beasts fallen in contaminated places ; 
worshipped by the mantras of another god j and defiled by the touch of 
an outeaste . 


The S^ras are assiduous in inculcating the necessity of maintaining 
ana repairing the deity, which is rafablished by prerions generations. 

Vishnu Niarama, tlie kingdom where temples decay 
auffier^ propionate dedine, and the merit of repairing an old temple 
is certainly double that of the original builder. 

8- temple may be rebuilt and restored, if the image is 
is no occasion for worship in it ; bat popular' 

vSTflrfS a temple, even without an im^ or 

TntU a defiled image, as a sacred place. i 

j forward in the above paragraphs tbe Mahomedan 
^ mwques and the Hindu mew with regard to 
tenples. At fhe same tim^ I am bound to point out that que^ons of 
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• upon, his return to the home of his ori;pu ? There has been much conflict 
on this question in America. But the present law seems to be that when 
a person who is naturalised in the Uniieci States, subsequently returns to 
the State of his origin with intent to reside there permanently, this is 
regarded as a relinquishment of Ameriean citizenship. There is a statute 
which provides that a naturalised citizen loses his Ameriean character upon 
going back to the state of his origin and residing there for two years or 
upon residing in any other foreign state for five years. But this is only a 
presumption and may be rebutted by satisfactory evidence furnished to a 
diplomatic or consular office of the United States. (See Burges’ Foreign 
and Colonial Law, Volume >1, page 128 ; Pitt Cobbett’s Leading Cases on 
International Law, Volume I, page 195 ; Convention between Iler 
Majesty and the United States of America respecting Naturalisation in 
Piggott’s Nationality, Part I, page 351.) Under Section 13 of the British 
Nationality apd Status of Aliens Act of 1914, a British subject, who in any 
foreign state and not under disability by obtaining a certificate of natural- 
isation or by any other voluntary or formal act, becomes naturalised 
therein, is thenceforth deemed to have ceased to be a British subject. I 
do not thinlc that Section 14 of this Act has any application to the case of 
Mr. Gokhale for the reason,' among others, that he did not presumably 
become an American citizen during his minority. Nor do I think that 
Section 15 of the Act has any application to the case of Mr. Gokhale. 

5. I do not know when Mr. Gokhale left America and how long he 
has been in India. If he has been in the country for two years and 
intends to reside here permanently there will be a presumption, accord- 
ing to the American Law, that he intends to relinquish his American 
citizenship. _ But this alone will not suffice to re-invest him with his 
original nationality as a British subject. Article 3 of the Convention of 

State Papers, Velume Gokhale 

60, pages 37 - 38 . regaining the character and privileges of a 

British subject. The remarks of Sir Fraser 
Figgott at pages 269 and 270, on this article show that Mr. Goldiale could 
not very well take advantage of Article 3. 

6. If Mr. Golthale is inclined to come back to his original nationality, 
I think, he can recover it by making the declaration set forth in Annexure A 
to the Naturalisation Act, 1872. 

7. In short, the view that I take is that although Mr. Gokhale may 
have come back to India, he has not recovered his original nalionalit.T 
even though according to American Law he may have lost his rights as a 
naturalised American citizen by reason of his residence in this country for 
a period of two years. 

8. I must point out that the legal position of Mr. Gokhale is extremely 
unsatisfactory, and it is for him to decide whether he will continue in 
this unsatisfactory condition, or whether he would like to come back 
to his original position as a British subject. 
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fhe Act, isdicatiiig clearly that the Government does not claim to acciinTe ' 
proprietory rights in these properties in the sense in \rhich proprietory 
rights are acquired in properties of other character, and at tlw same time 
eafegoarding the rights of the Government in respect of custo^ and anpU' 
intendence of these bnildings. ^ 

I do not knoyr whether any committees have been, formed of Eindm 
and Muhammadans in respect of such bnil^gs. But if none ha\'e heoi 
formed, I would suggest that the desirability of such committees may be 
taken into consideration. 
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, Ko. 24. 

Eicteusion of the privileges conferred by the Provident Funds Act to 
Provident Funds established by Oonunercial Firms and Companies. 

(JSnd June, 1921.) 


Prbgd , Fpnatona and 
GtntuiHes, A., Angubt 
1021, Noa. 100-113. 

(Legislative Depart- 
nsni; unofficial ICo. 263 
of 1021). 


I think that at the present stage of the case, the matter is more one 
PJnsncc Separtraent, of policy than of law, and it seems to me that 
the proper time to consult this Department will 
be when the question of policy has been settled. 
If the benefits of the Provident Funds Act are to 
be extended to funds established by limited liability 
companies or mercantile firms, and separate legis- 
lation is undertaken to secure that end, one nceessaiy consequence of it 
would be a further restriction of the rights of the creditors. lu this con- 
nection it seems to me necessary to.r^er to Section 60 (k) of the Code 
of Civil Procedure which exempts from attachment or sale ‘ all com- 
pulsory deposits and other sums m or derived from any fund to which 
the Provident Funds Act, 1897, for the time being applies in so far as 
they axe declared by the said Act net to be liable te attaebmeut '. Should 
any amendment of the present Act of 1897 or fresh legislation be undeiv 
taken, I think it would be necessary also to amend the Code of Civil 
Procedure. This wiU probably necessitate reference to the Home Depart- 
ment also. 


2^ In this connection, attention may also be drawn to the Co-operative 
Societies Act, 1912, which was pa.ssed to facilitate the formation of co- 
operative Societies for the promotion of thrift and self-help among the 
agriculturists, artisans and persons of limited means. Under Section 19 of 
the Act, the general creditors’ claims are postponed to the claims of the. 
Society. Tliis is only to show that there are legislative precedents in Acts 
other than the Act of 1897 for whittling down the rights of the general 
creditors. I am not in a position to say how far the Co-operative Societies 
Act has any bearing on the proposal of Chamber of Commerce, Bombay. 
This will perhaps require examination by the Departments. 

3. As regards the English law on the subject, I do not think 1 can 
add mufih to the notes recorded in this Department. But 1 should Idie 
to say that in the event of Government deciding to accept the proposal 
of the Chamber of Commeree, I would urge the preparation of a separate 
Bill on the subject, so as to provide for the creation of special machinery 
for the working of the law. It may be necessary to provide some safeguards 
(1) against the instability of the firms which may decide to establish such 
funds, and (2) against these funds being used by the employers as weapons 
to ^ht strikes. All this could not be very well achieved by an amendment 
of the Act of 1897'. I may add that I have come across cases of funds being 
opened by nch Bankers in the United Provinces for the benefits of their 
servant^ and I understand that this is a very ancient practice based more 
upon charitable ideas than upon ideas of co-operation. 
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2To. 27. 


Iminimity under the Indian Penal Oode, oT Witnesses, Parties and 
‘ Counsel from Prosecution in respect of Defamatory Statements mads 
in the course of Judicial Proceedings, 

il3tk June, 1321.) 


Home Department' 
Proofs , Judicial, A , June 
19S1, .\09 ^3CS14. 

(Legislative Deport- 
unit unoiSeial Ho. 331 
of 1921). 


Personally, all my sympothies as a lavycr arc against the view pt 
forward by Sir As&utosh Wookerji — tboagb I 
recognise that his interpretation of the law is pro- 
bably sound. 1 fbmk witnesses, parties and 
counsel should bate absolute immunify and not 
merely a qualified prit-ilege, if we want to 
encourage &ee and frank evidence. I thitik 
there is considerable force m the view of Ulr. Justice Hicbardsoiu I r^t 
1 am unable to agree with the news of the Bihar High Court My own 
views on the subject are and for long have been the same as those (d 
kir. Justice Coutts Trotter and the Chief Justice of Madras. In any case^ 
it seems to me that it would he most inexpedient to add to Section 195 
of the Criminal Procedure Code. I think the less we hare of Section 195 
the better, and personally I shall not be sony at all if the sanction pro- 
ceedings are altogether abolished. They multiply work and cause a great 
deal of mischief. 


At the same time, I am not quite clear that there is great ui^ency for 
immediate legislation — ^though if it could ha undertaken I should wd- 
eome it. 
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■decay for a long time. The question therefore arises as to whether tiie 
original law relating to mosques which are in perfect condition vrill apply 
tdso to mosques which have fallen into decay. On this point there seems 
to he some conflict among the disciples of Abu Hanif. Imam Mohammad 
is of opinion that the land and other materials of a musjid in ruins revert 
to the waqf or his heirs, Abu Yusuf being of a different opinion. 

For practical purposes the role as framed by Mr. Tyabji may be tahem 
to meet the case : it runs as follows : — ^ 

“ The land where a musjid has been erected does not become the 
property of its original owner or his heirs, notwithstanding that 
the musjid has fdlen into decay and is no longer used for 
prayers, nor can its old materials also be used for building or 
repairing any musjid.” 

3, As to the question of proprietory rights in mosques I think I cannot 
do hotter than quote the language of a distinguished Mahommcdan Judge 
(Mr. Justice Abdul Rahim) from a judgment of his reported in IXi.R. 
XXXV, Madras, pages 681-683 : — 

*' It will suffice for us, therefore, to point out that according to 
the accepted view of the Sunni schools, which comprise the 
followers both of Abu Hanifa and Imam Sbafei, it is in the 
' very conception of waqf, which is the name for a grant by 

which mosques and similar institutions are 

dedicated, — that all proprietory rights of men should be 
extinguished in the property so dedicated. The result according 
to the theory of Muhammadan law is that proprietory right 
in the subject-matter of wagfs becomes vested in God inasmuch, 
as He originally is the owner and creator of all things, and 
it is by His permission that men acquire rights therein, so 
that when a man's right ceases in a particular thing, it reverts 
to the proprietorship of God.” 


Muhammadan jurists do not divide proiieTty, especially d.edicated 
property, into temporal or spiritual property, and in dealing with dedicated, 
property either under the Hindu or the Muhammadan law, I think we 
have to be particularly careful about employing the language of English 
law which very often misses the point of view of Eastern systems. For 
instance, the whole English idea of Trust is entirely foreign both to the 
filuhammadan and the Hindu Law. Although it is true that for conve- 
nience sake or possibly on account of loose thinking, Judge-s have ^oken 
of legal' and equitable estate in Hindu and Muhammadan cases, yet 
I ^nk there is no warrant for any such classification cither under the 
Hindu or the Muhammadan Law. Tlie estate of a mutwallt, if I may 
use that expression, may be in some respects similar to that of a trustee, 
but it is not exactly the same. 


So far as a muUoaJh is concerned, he is really the guardian of waqf 
property, and Ms rights and powers are very strictiy regulated by the 
provisions of the Muhammadan Law; he has no sort of proprietory 
interest, either legal oy equitable, in tbe waqf property. As Mr. Rhafi 
says once a waqf is made, the properly which is dedicated, ceases to 
be the property^ of any human being and it vests in God.” In legal 
transaction^ or m eases relating to such property, the mitfwnIK of course 
represents the e.state. ' 
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No. 29. 

Adjmtment of Sterling Advances made in the United Kingdom to 
Lascars. (Proposed amendment of Section 61 of the Indimi Mer^ 
chant Shipping Act, 1859.) 


(ITth Jitnt, 1921). 


The factsi, so far as I am able to ascertain semn to be as 
<r • w r. t On the 20th December, 1920, the Board of Trade 
miffimllfestelm}! “ England received a eommnnieatioB from the 
Superintendent, Mercantile Marine Office, Tilbiuy, 
asking if the rate of exchange then in force could be “ inserted in 
the Native Agreement ’ He wrote this letter at the instance of the Master 
of the Clan Line Steamer “ Clan Kenneth ”, who represented to hm that 
this information would be required by the Shipping Master in Mia m 
order to adjust the advances made to Asiatic Seamen in sterling in Eng< 
land. Accordingly the Board of Trade addressed a letter on the 8fli 
January, 1921, to India Office, requesting information on the subject. In 
April, 1921, the Secretary of State wrote a letter to the Government of 
India in the Department of Commerce, the second paragraph of wlueh it 
is necessary to quote : — 


" I am to enquire what is the usual practice with regard to the 
adjustment in India of advances of this nature,^ and what 
instructions should be issued to Mercantile Marine Supenn* 
tendents in this country as to entering the rate of exchange of 
Lascar Agreements In these cases 


This was a definite request for information on a matter of practice. 

I also find on the file a telegram from the Secretary of State to the Gov- 
ernment of India, bearing date the 12th March, 1920, in which he s^s 
that he has agreed with toe Board of Trade that adjustment of advances 
in Indian ports of seamens’ wages expressed in sterling, “ should be market 
rate at toe time when toe advance is made He requested that Shipping 
Masters should be instructed to endorse on ship’s articles toe latest avail- 
able rate for telegraphic transfers on London, adding to endorsement the 
words " for the conversion of seamens’ wages only Instructions appear 
to have been accordingly issued by toe Government of India to various 
maritime Governments in their letter dated the 19to April, 1920. 

Again, a farther telegram appears to have been sent to toe Secretary 
of State on toe 27th of May, 1920, whirii ran as follows: — 

Applieataon of market rate of exchange to seamen’s wages eon* 
travenes Section 54, Indian Merchant Shipping Act 1, .bf 
1859. May we issue instructions for payment at rate fixed 
for adjnstment of finaneial transactions between Imperial and 
Indian Governments in accordance with provisions of Act ’’1 . 

The Secretary of State sent a reply, vide his telegram dated ISth 
June, 1920, quoted below:— 


“ Instructions may be issued in accordance with Indian MPT ohniit 
Shipping Act of 1859 Section 54. But would it not be wril 
to take suitable opportunity of bringing this section into accord 
with Board of Trade Instructions to officers in Britito Colonies 
or Possessions that rate for time being curreut at place where 
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,the character which are row arising with, regard to dilapidated or defiled 
sacred buildings and protected monuments could never have arisen,', in 
the case of mosques, during hlahomedan times, or in the' ease of temples, 
during Hindu times. The rules relating to the obligation of the State 
with regard ,to the restoration of such sacred buildings and the rights of 
thepubUe, which may possibly arise upon restoration, are not very spedfic/ 
But 1 venture to think that the absence of such specific rules would not 
matter very much, as religious senthneut would invest these bu4dings under 
any circumstances with a halo of sanctity. 

Coming now to the Ancient Monuments Act itself, it is important to 
hear in mind its preamble. The objects of the Act may be stated to be as 
follows : — 

(1] the presei;vation of ancient monuments ; 

' (2) the exercise of control over traffic in antiquities and over excava- 

f tions in certain places ; 

(3) the protection and acquisition in certain cases of ancient monu- 
) ments and of objects of archseological, hktorical, or artistic 

interest. 


Except for the word “ acquisition *' there is nothing in the preamble 
itself to show that the object of the Act was to vest proprietory rights in 
the Government But I am free to admit that there are certain sections 
in the Act, such as Sections 4, 5 (g), 10, 14, which perhaps suggest that 
the Government may under certain circumstances and certain conditions 
acquire proprietory rights. In the first place, it seems to me that the 
acquisition of proprietory rights in public mosques or temples, even though 
they may he in ruinsi runs wholly counter to Hindu and Muhammadan 
ideas ; and once it is realised by the public, I have no doubt that it will 
give rise to considerable feeling in the country. But it is possible to hold 
that these " proprietory rights are acquired by Government only for a 
limited purpose and not in the sense in which a private individual acquires 
aryr proprietors' rights in any property which he purch^. If this limited 
■saeaning is placed on the various sections of the Act, it is possible to 
avert much political mischief. But from a strictly legal point of view, 
> do not think it would he right to allow legal interpretation to be affected 
by considerations of expediency. The position undoubtedly bristles with 
wnsiderablc difficulties } and having read the Ancient Monuments 
Prraen^tion Act, 3904, carefully, it seems to me that the basic principles 
of amdn and Muhammadan law with regard to temples and mosques were 

Ancient Monuments Preservation 

Act, 1904, was passed. 


Eecttehs^«f a strict interpretation of the various 

apS ”9^ prepared to say that the Government cannot 

™ acquisition of proprietory rights 

for tip consistent with Hindu and Muhammadan iSas.^ It 

^ concerned to consider whether they will undertake 

=rs tens SS 

t.™ mhuK l»„ b, V trying rulos mL a.cSl”S 
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seaman gavemed by Section 5^ of the Indian Ac^ according to Joist 
Secretary, ** it should be laid dotm that for adjusting advices the rate 
of exchange should be the rate fixed for the date of the making of the ad- 
vance by the Secretary of State for the adjustment of financial treosaetiom 
between the Imperial and the Indian ‘Governments _ Having regard to 
the divergent provisions of the Engli^ and the In^an Acts, 1 do not 
think I can say an^dhing against the view of the Joint Secretary. But 
it seems to me, as I have already pointed out above, that the more egmtahlo 
principle is that which is laid down in the English Act, and I am at one 
with Joint Secretaiy in making tiie suggestion that Sectimi 51 should 
be assimilated' to Section 139, and the view of the Secretary of. State for 
adjusting advances in accordance with the market rate in force at the 
date of making the advance, should be accepted in respect of all seamen 
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> . ITo. 26. 

’ Question of time vrithin \ 7 l 1 ich possession must be taken of land in respect 
of which a declaration has been made under the Land Acquisitioii 
Act. 

(7ih June, 1921.) 

There is no time-limit fixed by the statute for the aotnal taking 
(LegiBlalive Depart- possession of the land in respect of -which a deda- 
mmt nnofficLil No. 306 ration has been made under Section 6 of the Land 
of 1931). Acquisition Act. Necessarily, some time must 

^elapse between the date of the declaration under Section 6 and the com* 
pletion of the further proceedings under the Act, culminating in the actual 
taking possession of the ‘ acquired ' laud. But it is more a matter of 
common sense and ordinary justice than of law that the time which elapses 
between these two dates should he reasonable. 'Where a statute gives a 
local authority power to do something for public convenience and fixes 
no time-limit within which it is to he done, 1 do not think it is a violent 
'presumption that the statute intended it to be done with all reasonable 
promptitude. Otherwise it may very well he that a declaration is made 
in 1921, and the land is not actually acquired until 1931. This would be 
a gross travesty of law aud justice and might, or probably wonld, entail 
hardships on the owner for which adequate compensation might be dlfd* 
cult. 

2. The Land Glauses Consolidation Act (8 and 9 Yic. Cap. 18 See* 
tion 123) says that the power of the promoters of the undertaki^ for the 
compulsory purchase or taking of lands for the purposes of the special 
Act shall not be exercised after the expiration of the prescribed period, 
and if no period be prescribed not after the expiration of three years from 
the passing of the special Acts. Although it is true that the Indian Act 
is silent on the question of time-limit I think it is clear that in England an 
attempt to keep the declaration hanging on the head of an owner without 
making an attempt to conclude the acquisition proceedings within a reason- 
able peiiod of time will not be approved. 

3. In the present ca^e, it being obvious that funds cannot be found this 
year for the purchase of fhis land and the declaration having been made 
BO far back as February 1920, 1 think the only reasonable and just course 
to take would be to cancel it and to let the owner exercise his ordinary 
proprietary rights. 
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No. 31. 

Legislation on Workmen's Compensation. 

‘ {23rd Jme, 1921). 

It must be remembend that it is I'e^y rare indeed to find a el^ 
(LegislahTe Dep,irt- compensation put forward in a court oi law 
DiGOT unofficial No SIS by a workman against bis master. Judging ftom 
of 19:!0). the number of cases that are reported in such 

industrial centres as Bombay and Calcutta, I think the number of dainis 
that have been presented to courts for Adjudication has been erceediitg]; 
small and, apart from Calcutta and Bombay, where one might hare espeel 
ed a larger number of these eases, claims of this description are practical!} 
unknown in provinces such as United Provinces, the Central Fioviu 
CCS or the Punjab. In the first place, I think this is due mainly to tb 
fact that the workman in India is very uneducated and does not bun 
his rights. In the next place, in spite of much legal progress that has bee 
made in this country, it must be admitted that, excepting a eertai 
class of cases relating to the law of torts, with Which the average piact 
boner is familiar, there is an appalling amount of ignorance with regsm 
to certain other principles of the law of torts. So far back as the year 185S, 
the Indian Legislature passed an Aet to provide compensation to famibes 
for loss occasioned by the death of a person caus«I ^ aeffonabte wroi^. 
It is very seldom that one finds a ca'ic in which courts are called upon to 
give a decision under this Act — I have known just a few— but it will be 
noticed that this Aet applies only to fatal aceideirls and it does not cover 
by aiQ^ means the same ground as the Employer's Liabilifr Aet or flis 
Workmen’s Gompmisatjan Aet. 

2 I believe however that the time has come when legislation on the 
subject should be undertaken. At the same time I feel that it would be 
a mistake to base our Bill entirely upon the provisions either of the Eni' 
plc^’er's Liability Act or the Workmen’s Compensation Aet of 1906. 
main ground for this opinion is that it will take some years before our 
subor^nate courts are really competent to deal with questions which 
frequently arise in England in eases under the Employer's LiabiUty Act 
or tiie Workmen’s Compensation Act, and 1 am not at all sure that we can 
find a bar ready enough to do justice to cases of this description. Ordi* 
nai^y, a suit for compensation for loss by the death of a person caused by 
actionable wrong or for actionable injury which falls short of d«ith » 
not cognisable by a Small Cause Court in India, (see article 35 of the 
second Schedule of the Provincial Small Cause Courts Act, 1887). It 
would therefore, orctinarily go before the regular Civil Court apd, assum- 
ing that it comprises a claim of anything up to Rs. 1,000 it would oidinatily 
go before a MunsitE and might go on appeal to a District Judge and again 
on second appeal to the High Court Bearing in mind the htigous habit 
which pervades people of many classes in this couut^, I do 
not think that it would really be a boon to tbe, waritoan to 
give him a statutory right to filq a suit and tten to drag 
him up to the Hi^ Court. The Reuses of litigation and the 
enormous delay in tbe disposal of dvil suits will, t6 my mind, be ruinoos. 
I am ther^ore in sij'mpathy with paragraph 19 of the draft letter. At 
tile same time 1 cannot possibly favour the suggestion that tins class of 
cases should go before magistrates or revenue officers. . If tihe civil courts 
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Sesomption of Practice by Permanent Jndges after retirement.- 
{14th June, 1931). 

I regret tliat I do not agree tntb my honourable colleague Mr. 

CLcpsfetive Depart- Moliamnind Shafi that tlie ewl does not exist in 
nicDt nnollicial No. 333.A. some provinces.- I knoir of one distinguished 
of 1021}. barri.stcr Judge of the Allolinlind High Court vrlto 

practised after hi.s retirement from the bench. I Avorked ns his junior. 
Another Judge of the .same Court aLso appeared after hi.s retirement in a 
case against me, but this gcnllcman did not cam a ]icnsion. There is a 

* leader ’ in Bihar to-day' who was a permanent Judge of the Calcutta 
High Court for 4 years and tlicn resigned his appointment. In Calcutta 
itself, there is a ‘ lender ’ who was a permanent member of tlic bench for 
several }*cars. I believe he gets a pension. 1 know of another Judge of 
Calcutta who on his retirement appeared in some eases in the United Pro- 
vinces. I believe he did not get a pension. In l^Iadras we had a very 
distingnished Hindu Judge who after retirement practised his profession 
in the High Court, but he also did not get a pension. On principle I am 
strongly opposed to allmving permanent Judges to resume practice after 
retirement. If a barrister or vakil takes a judicial appointment for a 
shorter period than that which would qualify him to earn his pension he 
must do so at his risk. It is not right that men who have gone to the bench 
should come back to the bar. I am not aware that such reversion to the 
bar has been favoured in England. I cannot recollect of any such case. 
A retired Judge coming hack to the bar has certain ndrantagc.s over his 
professional colleagues. His former judicial ])osition and prc.stigc give 
him those advantages, and in subordinate coui't.s, which arc not free from 
the taint of " hero-worship ”, he is oftener than not, a hindrance td free 
and independent justice being done. I strongly support the propo.sal that 
We should take such undertaking from men accepting judicial appointments 
^ is suggested in paragraph 5 of this letter. Of coarse these remarks 
do not apply to temporal;}' Judges. 
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i !MdR3 nicitics iu> rcgardb tlic mconing of " common cmplo^mcnl" 
.tnd “ common mister ” hisc sprung up m Englisli lau and tlic duidI r 
of cisos on the subjctt decided bj the English couits ib evcccdingl} hree 
Ondci the Ltnploieri’ Liabilitj Act a non man is pitmo few cntitW 
" to iccoicr uhctc the eiapto.icr, be he pii\.itc cmplo^rcr or torponticn. 
has delegated lus duties or pouers of superintendence to other persons ard 
sucli other persons liaie caused injurj to the uoikmin bj negligcnth per 
forming the duties and pouers delated to them, but the doitiine of con 
mon employment, sn\e in so far as it is thus abrogated rcmiins". 

a B}’ tlie Workmen's Compensation Act of 1897, the cmplojcr "was 
for the first time made liable to compensote his uoikmen for injuries (luite 
irrcspectiye of the cocsidcintion, ulidbcr oi not either he or anj one j<* 
uhosc acts he uas in lau liable had committed anj btcach of dutj to which 
the injurj BOb attributable The intention ot llie Act made him an msurir 
of lus workmen iigainst tlic loss caused bj mjuiics uhith might happen 
to them whilst engaged m his work This Act was founded on the Gena"n 
bjbtcin of insuiancc of iroi kmcn against accidents happening in tlic comse 
of their emplojmont and w.is a tentiitnc measuic being aiiplicablc onlj 
to certain leadmg industncb in England ” It was extended to workmm 
ciipipcd in argicultuic bj an Act of 1900 The Act of 1906 gate a stn 
wide definition to the word “ Workmen "It must be borne in mind thil 
nmc of the liabilities imposed bj law upon emplojcrs are 
abrogited bj the Workmen's Compensation Act of 1906 and all the pre 
Mouslj existing rights of workmen founded either upon common law «r 
statute are presen ed tc tliom 

6 I hare just referred to the definition of ** woikman " in the Act 
of 1906 It IS a ijuc'-tion for the Depaitmcnt concerned to considci whether 
tkej should include domestic tenants al'.o in that definition Indian con 
ditions are, to mi mind, so xer> dificicnt from English that I doubt son 
lunch wlictlicr at the piciont stage of our piogirss it would be right for 
us to pile such an txlcnsiic dchnition to the woid "workman ” Although 
under the incieasing influence of modem conditions the relation between 
the mrster and the siiiant in India is not now exaefh the s’*!!!? as it wi's 

fifty jcirs ago jet it •■pcms fo me tint outside piqsideiicj fowTi'. and 
o’her b’g centres and speciallj in agriculfuial areas, if would perinp'- 
be difiicuU to describe that the iclation bclyvecn tlie in istcr and the str 
yent m India is yerj inucli hie wlial il is in the wr>-t No one familiar 
y Ih the conditions of life among Eemindais and the nir.il population ean 
fail to be struck bj tlie quasi feud il rclalionship tint still prey ids between 
the master and the sereant 1 should not, Iiowcyer, be undei stood to sij 
that I faimir this state oi things At the same time J am not at till sure 
w hither, Insing icgard fo the prey .tiling conditions, an Atf of (bis nature 
if applicable to domestic sonants, will be much of a relief to the servants 
or tint cypn the senonts will be prepared to ay.nl tliemsehes of it 

To sum up I wonhl suggest the following pimits — 

(tl \ ith riftrenee to indusinal yrorlmen in pirficular the doe 
trine of common implojmcnt should not be incorponted in 
thr Indi <n L w ; 

(m a proper iVfinitinn of " rorlmen ", haying reganl to Indian 
cordit ons sinuld b' giscn. 
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payment made is to be taken, ace Section 139 o£ British Act, 
1894." 

Section 54 o£ the Merchant Shipping Act I of 1859, fa as Mlows 

" 'When any moneys arc payable in India to any seaman or apprcn> 
ticG for B'agcs or otherwise under any agreement wherein such 
moneys are expressed to he payable in British enrrency, 
the seaman nc apprentice shall be entitled to demand and re- 
cover in the current coin ot India the amount due to him, esti- 
mated according to the rate of exchange for the timo being 
fixed by the Secretary of State for India in Gonncil • • • 
for the adjustment of financial transactrons hetween the Im- 
perial and the Indian Governments 

Section 139 of the English Act, 1894. runs ns follows: — 


" Where a seaman has agreed with the master of n British ship 
for payment of his wages in British sterling or any other money 
any payment of, or on ncrount of, his wnges if made in any 
other currency than that stated in the agreement, shall, not- 
wit listanding anything in the agreement, he made nt the rate 
of exclmngc for the money stated in the agreement, for the 
time being current at the place where the paj-ment is made 

Obviously enough the above two sections do not accept the same standard 
of payment. Under the Indian Ian, the rate of exchange nt wdiicli payment 
is to he made to a seaman is that which fa fixed by the Secretary of State 
for Indio in Gonncil for the adjustment of financial relations between 
the Imperial and Indian Governments.* Under the English law, pay- 
ment fa to he made at the rate of exchange for tiic money stated 
in the agreement for the time being current nl the place where the pay- 
meni is mode. Conflicts arc bound to arise in the ease of Lascars where 
any question of payment of wages or any other money under the agreement 
arises ; and from tlic seaman’s or lascnt’t, point of view, it seems to me 
that the more equitable principle is that which is cmhodied in tlie Ettglisk 
Bection. I am therefore disposed to agree with the suggestion of the Sec- 
retary of State that the Indian Act may he amended on the stibjecl. 


2. But upon the facia of Ihia ease, hardly any question of the inter- 
pretation either of Section 54 of the Indian Act, or Section 139 of the 
Engifah Act, arises. Neither of these .sections has any reference to ad- 
vances made to .seamen. Such advanes> arc governed' hj* Section 36 of 
the In^an Act, 1839, and Section 140 of the English Act, 1894. Again, 
.sections has any reference to the rale of excliange at 
which these advances arc to be deducted from liic wages. As pointed 
out by the Joint Sccrctarj*, “ where the advance was made in sterling and 
fte wages were fixed in sterling, if the amount of the stcvling advance is 
^ acuaetcu from the amount of the sterling wage, no further adjustment is 
necessaty and the que.stion of exchange dots not arise in rc.spcct of the 
advamm but only in respect of the balance, and thereupon the provisions 
or Section 54 of the Act of 1859 or of Section 139 of tiio Act of 1894 
as the case may he, will apply But where this is not the ease, the ques^ 
tion or the rate of exchange in respect of deductions to he made will arise. 

S ™ .seaman to whom 

Section 139 of the English Act of 1894 applies, the fair basis would he tlie 
market rate at the date of mailing the advances; while in the ease of a 
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No. 32. 

(i-n> 

Amendment of the Law regsrdiniT Life Lunronce Policies. 

I 

{eth July, 1931). 

I do not fliinlt that Section 123 ot the Traasler o£ Property Act 
(LecislatiTo Depart- anything to do with the A’olimtaiy assignment 
meat nnoffieial Ko. 391 of a life noKcy hy wi^ of gift. Section 123 says 
«t 1921). that a of movcahlc property may he made hy a 

registered instrnment or by delivery. The word * gift ' in this s^on 
^ould he read in the light of the definition given in ScctiDn 123 which 
speaks of gift as ‘ the transfer of oirtain csisting moveable property 
It is verj' douhtfnl to my mind whether a life policy can he .^oken of as 
* a certain existing movcahle property *. No douM in one sense it is 
emsting mo\*cBble properly. The policy, i,c., the contract -to pay in 
certain cvcntnalities exists bnt 1 should not mix it np irith ordinary tangi- 
ble moveable property. It is in essence an actionable claim, f.r., the right 
to the money becoming due nnder tiie policy (see I. L. Tl. 37 Bom. at page 
209), I think the JViry Conncil dcciuon jnst. ref erred to puts the matter 
beyond all controversy. If it is an actionable clmm then the assignment 
of the policy must he regulated by the provisions of Section 130 which is 
contained in the special chapter relating to transfers of actionable claims. 
In this Tiiew no question of n^stmtion arises or can arise. I am not at 
all impressed by the necessity of l^islation on the subject. I should 
certainly not recommend the inclusion of the matter in Mr. Bangaebariar's 
Bill which relates to a totally Afferent question. Personally I have very 
little doubt in ri^ard to the law and I should deprecate any unncces.sary 
attempt at legislation. I am howevmr quite svilUng to rc-cxaininc the ques- 
tion when I undertake the revision ot the Transfer of Property Act, pro- 
vided the Life Assurance Companies make out a case for snch transfer 
being alwtys eifected by registered instruments. 


II 

October, 19S1). 

Having given the matter my fortlicr consideration, I must sa3’ that 
I am not much impressed with tne necessity of an amendment of the Suc- 
cession Certificate Act so as to meet the point raised by the Insurance Com- 
panies. I understand the objection of the Ihsttrance Companies to be that 
under their cantract they can be (mllcd upon to pay the money only to an 
executor, administrator or assignee of a policy holder, and that the Jiolder 
of a certificate under the Succession Certificate Act, not being sndi a per- 
son, is not entitled to enforce pajunent as against them. It will be noticed 
that when an application for a succession certificate is made under Section 6 
of the Act, the petitioner has to mention inter alia “ the right in which 
the petitioner 'bairns TTsnaTly it is the heir Ur legal representative 

of the deceased who applies for '^e certificate, and if the person owing the 
debt pays it, the certificate affords full indemnity to the debtor as regards 
all payments made in good faith to the person to whom the certificate 
has been granted (vide Section 16). In .a ease reported in L L. B. 38 
Ll49IiQ 
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• No. 30. 

Amendment of tbc Indinn Contract ^ct, 1872, so as to check the practice 
of champerty and maintenance of litigation.' 

{30ik June, ^931). 

I think Dr. Gour's Bill requires considerable remodelling before 
(Lepititirc Drpnrt- become acceptable. At the same time I 

nont imaSirial No 351 thinl: there is great need for legislation on the 
of 1321). subject. Bengal, Bihar and Oudli are the worst 

sinners in this respect. I have had considerable experience of litiga- 
tion in Oudh and some c.Ypcricncc of cases in Bihar' There is scarcely 
a Taluqdari cose of any importance which is not financed by speculators. 

' I have appeared against and for speenlator; in numerous eases. The 
evil is also existent in the pronnee of Agra — ^though not to the same extent 
as in Oudii. I do not wish to he harsh or .severe on iny own profession — 
but in fairness I mu.st admit that in not a few instances hare 1 found 
pleaders and also barristers fomenting such litigation and making con- 
siderable fortunes out of nccdj’ and impecunious ]ittg,snts; who arc willing 
to execute deeds and promissory notes in favour of lawj'crs in return for 
their services I fcuow how some fau'yers in Bengal, Bihar and Oudh 
have built up their fortunes and if feelings of dclicac;>' did not stand in my 
way I could give most unsavoury details. But it seems to me that tho 
general question most be kept quite apart from the particular question, 
of the lawj'cr’s share in speculation of this character. \Vc must deal with 
tlie lawyer separately and no one will be more pleased tlian inj'sclf if wo 
can stiffen our law .so as to make it unprofessional for lawyers to indulge 
in speculation of this kind. It is really n question of improving profes- 
sional morality and you cannot do so uithout rcorgoni.stng the legal pro- 
fession and providing an ciTcctirc disciplinary machinery. 

2. As regards champerty in general, the evil docs exist and must be- 
stopped. It is no use referring to the doctrine of public policy. As a 
learned judge once said public policy is an unruly horse — you do not know 
when it may take you. 1 am familiar with the cases rcfcired to by Joint 
Secretary. To take only one of these cases (the ease in 35 Cal., page 420) 
the effect of that decision hiis been that Irnfllckcr's in litigation have become 
bolder atill in the pursuit of their avocation than before. Speaking from 
Bieinory, I can recollect only one case in (/’nicutta in recent years in wjiicli 
the Oolcuttn High Court repudiated aNpcculative contract on the ground of 
public policy. 
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fact tint in the insurance polic} tbcrc is a clau% that the money shall be 
paid to the c\ecntor, admmisiratar or assignee cannot in toy opinion, depme 
the leg'll heir or legal representatne of his legal right to rccoserthe money 
from the insurance comjianics or to applj for a. succession certificate 
Again, it must be home in mind that c\cn if sic concede the demand of 
the insurance compinies, Mc shall still haic to face the difficulty thatm 
many cases nhere the in'-urcd iias a mcmbci of a joint Hindu family and 
paid the premia out of joint funds, his coparceners arc entitled to claim 
the money due under the policy by right of surviiorship, and they are 
undci no obligatinn uhatsocier to obtain a succession certificate. This 
pomt is coicied bi numerous authorities in almost c\cry court in India 
I am therefore unable to sec nhai particular adiantage the insurance 
companies hope to base by an amendment of the Act, and unless their ease 
IS put before me more fiilh and preciseK I do not, as at present adissed, 
think that there is iny necessity for an amendment of the law. 
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'should inow little of the law on the subject, I think I may frankly say 
that the magistrates and revenue ofScers bnow even less I therefore 
favour the suggestion that in very large industrial centres it may he nec^- 
sary to have full-time tribunals with specially selected presiding officers. 
Take an industrial centre like Gawnpur, with which I am more or less 
familiar. I can imagine a large number of cases arising there, and I dare 
say that after some time the bar will be competent to deal with this class 
of cases, but I cannot think of a single subordinate Judge or, for the matter 
of that, of a single District Judge in the United Provinces who has any 
practical knowledge of the law on the subject I may say that I look 
upon It as a misfortune that cases nndei' the Compensation Act or the 
Indian Arbitration Act, which has been extended to the city of Gawnpur, 
should have to he disposed of by District Judges. Two years ago, a large 
crop of these cases came up to the Allahabad Iligh Court. I appeared in 
most of them and 1 can say from personal- experience that the way in 
which these eases were disposed of was 1^ no means very creditable to the 
judicial officers concerned. The High Court had enonnous difficulty in 
setting things right, and I am not at all sure whether the condition of 
things is really even now as satisfactory as one would like it to be. I can 
therefore imagine uhat it^ would mean to entrust eases under the Work- 
men’s Compensation Act to courts which are absolutely unfamiliar with 
the law on the subject of compensation. We shall probably have to find 
out tile number of districts in each province which require such courts 
and establish special tribunals for them Probably the number of such 
tribunals will not be very large, but, to my mind, if the Workmen 's Com- 
pensation Act is really to be a boon to the worlmian, it Is no use giving him 
that Act without giving lum at the same time an adequate and competent 
legal and judicial macMnery for the administration of that Act. 

3. I would like now just to refer to paragraphs 2 and 4 of the draft 
letter. As a learned writer points out “ by far the greatest blow to any 
practical utility otherwise resulting to workmen from the common law 
doctrine that the master is responsible for the acts of the servants was 
dealt by a decision of the Court of Exchequer in the year 1837 m the 
much-discussed case of Priestly vs. Fowler.” The doctrine may be stated 
to be as follows 

“ the perbOD occasioning and the person suffering injuiy are 
fellow workmen engaged m a common employment and hanng 
a common master, such master is not responsible for the con- 
sequences of the injury.” 

The same learned writer says : — 

“ It is not difficult to discover the unsoundness of such a S}'stem of 
reasoning. A workman makes no contract to take the conse- 
quences of the negligence of his fellow workman; he would be 
generally unwilling to do so. The only ground for implying 
such assent is that he has entered into association with others 
upon work in the course of which he knows there is risli of 
injury arising from the negligence of those with whom he thus 
places Mms^f in contact. If from this knowledge of risk a 
contract to exclude the principle of respondeat superior is to 
, he implied then it should be implied in the case of passengers 
upon railways and other public conveyances and indeed in the 
' case of everyone who voluntarily subjects himself to the ordi- 

nary dangers of street traffic 
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they eoBid sahacqncntly have been meitaiiied. The tale is eonvemeBtl^ 
stated as follovTs in Remiry’s Lectia'es on the Sale of Goode, page 168 

If at the time of making the agreement for sale the goods an 
not specified or ascertained, the goods may be appropriated or 
identified or specified as the goo^ on 'wMch the contract is to 
operate subsequent to the making of the contract eifiier by the 
assent of both parties or by the seller’s determination of an 
election— that is, appropjfiation by the seller in pursuance of 
an anlhority ^ven to Idm by contracifc, and v^en they have 
been specified, the presumption being that the property \ras 
intended to pass, the property trill pass unless ^ere is some- 
< ^ing to show a contrary intention ’ \ 

3. There is no doubft to my mimd that the spirit in Has tssxy muri be 
treated as “ ascertained goods ” within the meaning of Section 78 of the 
Lidian Contract Act ; but it seems to me that we need not pursne the fur- 
ther qu&stion as to when the goods passed to Messrs. Arratoon and Com- 
pany. Upon the facts of the case, I cannot think that the spirit was the 
property of Government or belong^ to Government within the meaning of 
the proviso to Section 20. With any question arising between Mcssis. 
Arratoon aud Company and their sellers we are not concerned. The simple 
point is that if the spirit belonged to the Government, no duty could he 
levied on it. If it did not belong to the Government it was liable to duty 
under Section 20. In the view that I take of the facts of this case, the only 
condumon to which T can come is that the goods did not hdong to Govern- 
ment and therefore duty diould have been levied under Seetlon 20. 
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(m) the decision of cases arising under this Act should on no 
account be entrusted to ' magistrates or revenue officers. I 
am extremely doubtful as' to the udsdom of allowing such eases 
to go before ordinary civil courts. I am strongly in favour 
of appointing judges ivith competent knowledge of the law. 
Their jurisdiction may be local, and in some cases, where it 
may be necessary, their, jurisdiction may extend over more 
districts than one; 

(io) if we can get competent judges to decide such cases, I thiuk 
we may follow the English law in regard to making their deci- 
sions on facts final, and giving the right of appeal only on 
questions of law. 1 say so because a free right of appeal will 
to a great extent minimise the advantages of this Act, leaving 
very little of compensation in the hands of the workman after 
he has gone from one appellate court to another. 
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dioBld aa<ai.t at the stsme time two enemies. ’ ' The ^erican case mention- 
ed at page 644 may specially be referred to. 

3. The Foreign Enlistment Aet of 1870 applies to aU 'Qie domimons e£ 

Her Majesty, and I should think His Majesty’s Indian subjects also are 
governed by it ; and under section 4, if any person without the licence of 
His Majesty, being a British subject, accepts or agrees to accept any com- 
misaon or engagement in the military or naval service of any foreign State 
at war with any foreign State at peace with His Majesty, or if any Bri^ ' 
subject induces another person to accept or agree to accept any cmraisstMi 
or en g agement in the military or naval serwee of any such Foreign State, 
he fJiall be guilty of an offence against this Act and shall be punishable 
by fine and imprisonment or either of such punislimcnts. Similarly, sec- 
tion 5 (2) also may under certain drcomstanccs apply. 

For all these reasons 1 am clearly of opinion that any such milistnient 
of volunteers as is suggested in tte telegram before us would be a breach 
of the law and mate the persons guilty of it liable to punishment under 
this Act. I am ^o of opinion that such enlistment if allowed to go on 
in India will amount to a breach of the rule of neutrality. 


n 

(SSfk September i922.) 

In the present ease what has happened is that some people hare, at 
the suggartion of Mr. Kedwai, opened a list of volunteers for the help and 
support of the Angora Oovemment. The suggestion seems to havu emanat- 
ed from Mr, Kedwai, and it has been taken up by " The Independent " 
of Allahabad, which has daily been publisbii^ appeals on the subject and, 

I understand, has also stated that some 140 people have offered to be en- 
rolled as members of the Angora Legion. The question which has novr 
been referred to me is as to how far this is permissible on the part of 
any subjwt or subjects of His Majesty. It was precisely this question 
wbieb I discussed iffit year, and I came to the conclusion that any such en- 
listment df volunteers would be a breach of the law and mate the persons 
guilty of it, liable to punishment under' the Foreign Enlistment Act, 1870 ; 
and that it would also (if such enlistment was allowed to go on) amount 
to a breach of the rule of neutrality. The Foreign Enlistment Act, 1870, 
undoubtedly applies to India, vide section 2. I agree ivith My. Graham 
that the promomrs of this Angora L^on would be liable to punisluiient 
under section 12 of the Act as principal offenders. The positiou is that 
as the Treaty of Sevres has not been ratified. Great Britain must still iu 
the eye of International Law be deemed to be at war with Thirk^. Ob 
the other band, she is not at war wMi Greece, If therefore, any subject, 
without the boense of His blajcsty, accepts or agrees to accept any com- 
mission or engagement in the military or naval service of any foreign state 
at war with any foreign state at peace with His Majesty, lie commits an 
offence against this Act, and incurs the liability imposed by section 4. 

2. Simi^ly, if ^ peison, without the license of ffis Majesty, being 
a subject, qmte or goes on board any ship with a view of quitting 

His Majesty s dominions with intent to aeeept any commission or engage* 
ment in the m^tary or naval services of any foreign state at war with a 
f nendty state, he also commits an offence against t^s Act and incurs certain 
liabilitiesL 
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’AHalinliftil, pii^p 47*i, Mr. Justice Walsh and Mr. Justice Sundar Lull made 
some vetj' pertinent ol)*-erviil!ons with ropanl to the .scope of the Suc- 
cession ^rtificate Act. Mr. Justice WnlJi observed as follows: — 

** All that the Act purports to do Is to fncilitntc the collection of 
debts, to repulnto the administration of siioeossion and to pro- 
tect persons who deal with the allORcd represcntativts of de- 
ceased jtersnns npninst the diflienity uiiich may occur when 
t1{s])utes arise ns to ubether a clnimmit is or is not entitled ns 
Mieh per'onal represi>ntnti\c, nnd the Innpiinpc used in sub- 
section (1) of Section 4 is the Innpunpe which is not merely 
approjirintc, httl is the InnpUnpo wliiclt is invnrinhly adopted 
to describe in lepal temiinnlops' the position and claim of a 
person clnimiiiG ns a personal ropresenlatiie of tlic deceased 
person. My view of the laiipunpe used in that suh-seclion i.s 
that it was speeinlly adopted in ohler to beep clear those narrow 
limits and this is borne out by the words which follow on the 
Moni * prodiiclioii ' nnuiotr, * by the person so elniminp *. I 
thinl: that clear]}' indicates that the claim contemplated b}* this 
t-ectinn is a ehsira made by a jiprsnn in the capacity of personal 
repri's’ulittivp of a deceascil person 

Similarly. Mr, Jiistict .Sundnr Lall oliserml ns follows: — 

“ In my npinton Art Vll of IFStp was. ns the preamble il.self states, 
intended to faeilitate the collection of such debts on Micecs- 
sion. nnd offers protection to parties payinp debts to the 
rcpresent.itivcs of decpn>-ed persons. The Act was intended 
to offer protection to debtorh and to assure them that the ccr- 
tifirate liolder was the person entitleii ns sucee.ssor to the effects 
of the deccn-ed person to receive pnjTiirnt of the debt 

2. Assnmine, therefore that money due under a life policy is a dclrt, 
and assuming fiirlhc i t!i:tt the lepa! rc|»rt‘'ei>lntive of an insured petson 
is entitled to a siieci •.sion eertificalc for ibi* recover}’ of tlmt money, I 
do not think that i.n insurance company pnyinp money to the holder 
of a .succassinn cert iii cate runs any rNk 

But is the money due under a jHilicy a debt T There is no definition 
of this expression piven in the Aet itself, hut I apree with Mr. Justice 
Woodrolfe wlien he anys thoiiph on another jioint, the word ‘ debt ' 
is a com]>rehensive term whieh T think ^hnuld receive a liberal eonstnie- 
tion *' fridr 1. L. 71. 42 rnlciitta at pope 14). The debt may he due either 
to the person himself who claims it, or after his death to his e.sinto. It 
is dear that the niom-y due under a poliey can, after the death of the 
insured person, be claimed as jmrl of his estate by his executor, administra- 
tor or nssipnee, or, iepnl rcprc-sentativc, which last e.xprcssion is used in n 
veiy_ e.xtcnsivc sense in Indian law. It must he home in mind that, ex- 
cept inp where the law inakcs it cnmpiilsorj' fw a will to be ndmitlcd to 
probate, the will of a Ilintlii, or for the maflcr of that, of a Itloliammadan, 
need not be proved (,l all in a Court of Imw. For instance, in the United 
Provinces it is cntii ely, optional with the executor to obtain or not to 
obtain a probate. Where the Hindu Wills Act docs not apply, I have 
found executors or legal representatives .seeking the easier and dicapcr 
remedy of applying for a sneecssion certificate. But where a probate, has 
been obtained, no question of a bucccssion certificate can arise. The mere 
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Quesboii of tlie validity of fho appo^ahnent of Nr Jnshce Noti Sagar 
a Vakl of less than 10 years’ standing, to the Punjab High Court 
with reference to Section No 101 (S) (d) of the Govenunent of 
India Act, (whether additaonal Judges sie required to possess t!ie 
same qaahScations as permanent Judges) 

[30th August 1921 ) 


The point whidi arises in this case is to my mind a very ^ort one. 

Oiiginally m view of the 'etter of the CJhief Sec 
(l«gishbxe ^t-part relaij to the Punjab Go\ eminent, the appoint 
** ** ^ Justice Moti Sagar to the Pnujab 

High Comt was examined from the point of "nw 
of his being an additional Judge of the High Court at La' ore It notf 
appeals that Justice Moti Sagar iras not appointed an Additional Judge 
but all Acting Judge in place of Mi Justice le Hossiguol 'nho was granted 
lurlougb on medical certificate ivom tlie I6tk Apiil to the 28th of Jul}, 
1921 In tl c Punjab Gvette Notification, dated the 18th April, 1921, Rai 
Sahib Lala Moti Sagar was described as “ B A, LLB Vakil " and iras 
appointed to aet as Judge of the High Couit of Judicature at Lahoie 
during the absence of the Hon’ble Mr Justice leBossignol or until furtl cr 
orders He actually took his seat on. the bench on 16th April 1921 
The Punjab High Court is less than ten jears old The old court was 
merely a Chief Court until the time it was raised to the status of a High 
Court For the purposes of this case I must proceed on the assnmpt on 
that Eai Sahib Lala Moti Sigar is no*^ a person who has been a pleader rf 
a High Court for a penod of not less than ten years within the mMiun" 
of section 701 (3) (d) He is undoubtedly a pleader of eonsiderable 
standing, but if he naa not admitted to the role of iskils of i ebsitcicd 
Hiuh Court be uould not be eligible for *he appointment of a Judge with 
in the meaning of the section just Merrcd to 


2 The appointment of Hai Sahib Mob Sagar i«as made on the 
occurrenee of a vacancy m the office of a Judge of a High Court bj the 
local Goiemment which purported to act under Section 105 (2) of the 
Ooiemment of India Act, but that seetion requires that the person so 
appointed must possess such qualifications as are required in persons to 
be appointed to the Hich Cotnt This necessitates clearly a leadmc of 
this section along witli Section 101 (3) and in this view of the matter it 
seems co me that the appointment of Rai Sakb Moti Sagar as a Judge 
of the Punjab High Cooit was wholly void as he had not been a pleader of 
a High Court for a penod of ten years 


3 If the appointment was invalid, as I think it was, it gives nse to 
a veiy serious sitnabon. In my opinion the entire High Court was not 
properly constituted dunng that penod and eieiy ju£eial act done hj 
the High Court would be absolut^y invalid This state of things could 
only he set right by a Validating Act whieh can be passed by Parliament 
and I hope this wdl soon be done i 


4 Qnifp apart from the personal aspects of the case to which I have 
referred above, it seems to me that the law as it stands imposes a verv 
senous disability on pleaders who were originally enrolled as pleaders of 
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• No. 33. 

Question as to whether spirit imported from Java liy Messrs. Arratoon 
and Company for the Bombay Government should ho regarded as 
^oods belonging to Government (and therefore not liable to customs 
duty) within the meaning of the proviso to Section 20 of the Sea 
Customs Act, 1878. 


iSth Juhj, 19S1). 

The question referred to us is whether the Bombay Govcmrariit are 
(L»pi<hthe Dcpirt entitled to etniin that the timee lakhs of gallons 
lacjit ansJBtbl No.' 3S9 which Messrs. Armtoon and Company have 
of contracted to supply to them at Its. 1-12-0 n 

gallon, dclisTiy free at the Sewri \Van;housi», should be regarded ns poods 
belonging to Govuniioent within the meaning of thu proviso to Stsition 20 
of the Sea Customs Act. It will be noticed that the question ns fr.imed 
by Hr. Innrs in hi' note of tin* 20th .Time is a serj* limited one. I there- 
fore propo-'c to confine niy.‘clf to the interpretation of Section 20 of the 
Sea Customs Act and certain sections of the Indian Conlnsct Act. 

2. From the letter of the Enmhay GoviiTnment dated the 2nd May 11121, 
I gather the following I.icl.s. It has lieen found neeevsnry to arninge for 
the importation of apirit from Java to tnake up the tiefletency in the Bom- 
bay I*rc.sidcney. “ This spirit will lie imported on helialf of Goieinment 
and iseu«l to lieen>-cd retail sendops at n jiriec fixed hy Government”. 
The Collector of Ctistoms, Baniba 3 ', thinks that ” it is somewhat doubtriil 
■nhclhcr ulien making thu exemption from duty under Section 20 of the 
Sen Customs Act, the Impi'rial legislature cnniemplaled the impnrl.'itton 
by a local Govurnmenl of articlc-s for Mile to the public the proeeeds of 
which would be credited to provincial revenur.'., an arningement whieh 
would seem to hssd to the diversion of imperial revenues to a provmemi 
exchequer." Customs duties are levied at fcuch rates as are prescrilied 
by or under any Ijw for the time being in force on poods imported or ex- 
ported by sea into or from any customs- port from or to any foreign port, 
(t‘fdc Section 20 of the Sea Cu-sloms Act ). Tlie proviso to this section says 
that no such duliex shall be levied on goods belonging to the Government. 
The question therefore resolves ilM'lf into this: (’an the spirit imported 
from Java lie treali-'I ns goods belonging to the Government witlnn the 
meaning of this proviMi, and if it eon, nl what jireeise point of time eim it 
lie AO treated 1 Tlieie is no doubt that the poods in question were imported 
from Java into Bomba>' at the instiinee of the Bombay Government by 
ilcssrs. Arratoon .end Company. It is equally elcar to my mind ihni the 
goods were imported not for tlic purposes of Government but for supply 
to licensed retail sendors at a price fixed by Government. It does ntit 
appear to me from the file who paid the price of the apirit in question 
and when it was paid. There is nothing to .show that the price was paid 
liy the Government either in svhole or in part and it may safely he jire- 
iiumcd that the price was paid b}' Messrs. Arratoon and Company.* 1 agree 
with Secretary that we.must apply Section 78 of the Indian Contract Aet 
to the coasidcration of the quisstion, though it is not of the essence of the 
matter that the price should have lieen paid at the lime of the conlrnet. 
TJie goods might hai'c been unuAcertuiued at the tiuiu of iJic contract, but 



64 


ItOTBS AND aUKVTES BY SIB TEl BAlUBTnt SAPBU. 


tvliicli prescribes the nectssary qualifications. It is true that in the cas4 
of temporary Judges under Section 105, the legislature has thought fit 
definitely to prescribe that their qualifications must be the same as those 
of persoim to he appointed to the High Court. The reason ivhy no su^ 
ATOids 'were used, espemally irith reference to additional Judges in sab- 
clause (2) of Section 161, seems apparently to be that in that Teiy secbon 
sub-dause (3) prescribes the general qualifications. 

6. In condumon, I am of opinion first that the appointment of M 
Sahib Moti Sagar was invalid, secondly, that a validating Act is necessary 
and thirdly, that the disability under which pleaders of Chirf Courts rest 
requires to be removed so as to enable them to be appointed Judges of the 
High Court. 
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llo. 34. 


(I-H) 

LDffr.liiy of enrolmcn* aad transport of volunteers in India for tho 
Angora Legion (Turldab Army), to fight against Greeks. (Appli- 
cation of Sections 4 and 5 (Q) of fbo Foreign Enlistment Act, 1870). 

I 


Till* telc"r.nn of r^Inulvi AIiili.l Bari says that it is proposed to displiorgo 
tlie reli[:'Ous duty of ‘ licnlitt" ' Islniii by si'tidiiK; 
(I.»pnl'i*tvp -xalHi]tc'<rs for the Turkish Anny, fighting ag:iin'>t 

of Greek opprc-ssion m the Turkish home-land*., 

and as's whetlipr in view of recent declarations, 
Government will facilitate their traiLsport to Angoni. 


2, So far cs the declnrntioii i referred to arc conremed, I am not aware 
that llieie liii<- been any diriar.'ition in I’nrliameiti, but >ny reeolleetioa 
is that it Ins he^n siated, oilhrr by the Prime Minister or hy some other 
Ministers, that in the piesenl iviir going on between Greece and tlie Aiig.ira 
Goi eninu’iit, Great Griliain will take no side.> Quite apart from any 
such deelnipimn. it seems to me that the posiiion is ihai the Turkish 
Treaty hn.s not yet liei«n mtifittl and Qre.af j'tri'ain is stifi at war With 
Turkev. 0:t the othei hand, sh.: is not at war v.ith Greeef The uiiestioii 
may therefore he apptoached frm two different point.s of new. If Indian 
Mulmriiiiadair. prop" c to ''Ciid volunteers to enlist m ilie Turkish Army 
and fislit for the Angora Cnvcri.ment, they will he helping the enemy In 
the filtenialiAe it seem i to me that such action on the n.irt of Indian Miilmin- 
iind.ntis may legitimalidy give rise to a eoieplamt on llif part of Greece 
nith vhieli eonntry Ktigland is not at war, that Bfgl.md i. guilty of a 
breach of the rule of neulrality. llall dKeiiMed this tpuMion in his book 
oi Inlcnialiona] Law in par.igrnph 218 at ]>age lk<.8 in the following 
miin>'cr : — 


" The principle, that it is inernnheut on a neiilr.sl f^overeigii to pro- 
hibit the levy of liodirs of mer within hi* dutiiinions for the 

: M'lTiee of n lielligTonl. whieh wes gradinlly becoming autlin- 

rif. still* during the 18 th century, is now fully recognbed iw 
tl.e fnnrdalirn of a duty, iiml its upplieatiiiii extends to 

• ii-okatcd irstnuccs when the ein'!imstiiite'’S are siieli ns to lend 
to serinti” harei 'eingdone In a friendlj" niition. liy nrtie’e 
4 of the fifth Hague (Convention, 1907, n ('urps of cninhatnnts 

' cannot he formed nor reeniiling nfiiees o)iened in the tern* 

tn”j' of a neutral Power to assist the Ivlligereiils ; and liy 

. artielc 5 a neutral power must not allow these nets to be iier- 

fnrmed within its territory.” 

Greece may veipr well lake Iter stand on these prot>osiiinns of law. Tlie 
law on thebubjcct is more fully espinined in WlieelonV Inlernaiionnl Law 
at pages 613*647. At page C13, the authority of Valtel is (|uoted in siip- 

• port of the proposition ilint “ the inipnrtialilr, wJiieh a neiilral rintion 
ought to observe betw^en the helligerent pnilies, eonsists of two points : 

. (1) the neutral Ktafc must give im assistanee where there is no previous 
atipulation to give it ; nor voliintarilv lurtMi Iniops, arms and iiniininti- 
tio«i or anything of direct uic in war.'" " f /In ent .say ia lyier as>.isUn}rr 
equalhj ; but fo give no assistance, for it would he absurd that ii Slate 
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Question of the eligibility of Jagat Shamsbere, ITepbew the Fnme 
Minister of Nepal, for appointment to tbe Indian Civil Service 
(Question whether Nepal is in India) 

{J3tk Sepiemher 1921 ) 


(Leginlitive 
BiLiit nnofSciol 
of 1921) 


Depirt 
No o4a 


The TTord " India ” as defined m Section 18 (5) of the Interprets 
tion Act, ISSd, or Section 3 (27} of the General 
Clauses Act, 1897, includes the temtoneg of anv 
natne Prince oi Chiei! wnder the of 

Ills ’tl**iesty Gconraphicallj, Nepal maj be and 
IS in India, but I doubf 'nhcthi r having regard to the defin t on of India 
leferred to above, nc can saj tbit it is in Indn This being so, I do not 
think it IS possible to hold that the nephens of the Prune Minister of Nepd 
are subjeett, of “ anv State in India ” If they pre not subjects of 
a State in India, I do not think they are eligible for appointment to the 
Civil Service in India 


I am afraid the 1918 ease is not an e\act parallel though even then 
Nepal vias tieated as being outside India The question now arises 
pointcdljr undei Section 9G A, of the Gov eminent of India Act and ■Bemust 
Intel pret it in the light of the Acts of uiterpietntion referred to above 
This neecssaidy implies a decision as to the question (ff ^nserainty 
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3. I Ain approflching this qucsfioti wholly from & Icftnl point of view 
sncl for the purposes of Utc Ic{riit point it is entirely iminntcrial that England 
is or has been nnxious to help" Turkey. 

As rcfranls the liability under section 126 oT the Indian Pennl Code, 
to which reference is made by Mr. Graham, it will he observed that the 
mere mnkinc of preparations for the commission of depredation on the 
territories of any Poxver in allinneC or at pence with the Ivini' is a penal 
offence under the Indian Penal Code. I can only cxjiress the opinion 
that it is conceivable that section 126 of the Indian Penal Code, too, may 
in certain circumstances apply to tho,c nho make such preparations ; hut 
I doubt VDiy much nhether a mere appeal fop enlistment and a rcsi«msc 
amounting to nothing more tlian the giving of tlieir names by certain 
persons, could be trcsitcd as amounting to " preparation within section 
126. 

It seems to me that probably many people arc ignorant of the legal 
position and of their liability in a matter of this character, and I uould 
suggest for the consulenition of my Honourable Colleagues that perhaps 
the attention of flic public might be draxrn to the legal position. 
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the Cbict Court find who hove, ^nce the elevation o£ that Court do the 
statu*! of a High Court, been enrolled vakils of the High Court. They 
cannot be appointed Judges of the High Court, until the High Court is ten 
yenrs old. 1 do not tbink that this uns nt all contcinploled by tlic Legis- 
lature. the Secretary of Stale or the Government of Indio. I think that in 
order to remove the disability it is ncccssar}’ to amend the law so as to 
make it possible for a person wbo was a pleader of a Chief Court 
for a period of not less than ten yc.*trs .nl'.o ;o be appointed a Judge of the 
Hiffli Court. Here perhaps I may point out that in the olden days it was 
the usual practice for barristcr.s and s-akils who wanted to practice in the 
Lahore Chief Court to he enrolled in the Allahabad High Court. Mr. L.*il 
Chand who wa.s for .some time a Judge of the Chief Court of the Punjab 
was a Vakil of tiic Allahabad High Court and practised there in the caily 
eighties aud 1 have come across his name in the Law Heports. I do not 
know whether Jlr. Mofi Sagar was enrolled as a Vakil o'l the Allaliafaod 
nigh Court. If be was, then his appointment was perfectly valid and we 
need not trouble oursches about his ca.se hut I presume that be wa.s not; a.s 
I believe the practice of enrohuent in the Allahabad High Court fell into 
desuetude since the Punjab 'Unlrctsity instituted their legal c.vnmiTiation,s 
and the Chief tCourt began to enrol pleaders directly. 


S. I have carefully considered the note of Mr. Graham, in the course 
of which he discus-ses nt length the question ns to whether additional 
Judges of a High Court are al«o required to possc.ss the same qnalificntiomt 
ns are i!ecc5sary in the case of pcnnnnent or temporary .Tutiges. He hn!> como 
to the conclusion that in his opinion they need not pos.sovs such qtmlillca- 
tions.^ I find it somewhat diOtcuIt to agree svith tlmt opinion nnd pcn.onally 
I am inclined to agree with the view ssliich has been taken by Mr. Iiroiicricir* 
Smith. It is true that for curtain purpose.^ the ndditioiml Judges of tlin 
High Court arc not treated on the same footing ns pcrmn'icnt Judges, 
though while they arc acting as additional Judges they Imic all flic powens 
of a Judge of the ITigh Court appointed by Ilis ^^njesl 3 ' nn(I'’r tliis Act, 
bnt it seems to me that mib-clnuMS (3) of Section 101 is absolute and lui- 
condilionnl and it begins a.s iTollows ; — 


" A Judge of a High Court must be, etc., etc,,”. I .should 
ordmnrUv take the word ' .Tudge ” in this clause in n large sense 
so ns lo applj’ both to pcnnnnent and to additional Judges. If Iho 
conlraiy' view were to he accepted there nould be nolliitig to prevent ii 
Kevenue ofilcerwho was not a barrister or a vakil or who had never served 
as a District Judge for llircc j’c.nrs or had beoii a Siihordinalp Judge or a 
Judge of a Small Caiisc_ Court for n period of not less than S years from 
being nppmnlcd an additional Judge, This would be nlinilj' incoiisislcnt 
w’itJi all the received ideas on the aiihjcct and would to inv mind ho 
Hhqcking to the legal profession, I persoimlly do not entertain any very 
Bcrions doubt with Agard to this question. I think tlic qualificntioiiK 
prc.scrthcd in fmb-clause (3) of Section 101 are ns much necessary in the 
‘craporary Judgc<i as in the ease of additional Judges. 

A* “PPointfd hy His Jtm'csly and for 

purposes of convemcncc only, power has been given to the Qovernor- 

^2) lo appoint persons to act as 
additional Judgc.s for it period not exceeding two yeans and to local 

w appoint acting Judges under Section I0.j, but I should 

power as being indepeiideiil of tlic general 
filatciaent of law yhich is to be found lu sub-clause (3) of Section 101, 
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No 39. 

(in) 

The TTnJmti Oniomal Law (Amecdmeitt) Bill, (Pnnasion for pmu^. 
znest for contempt of Court) 

Z 

il7fh October 1921 ) 

As regards my personal opinion, 1 hai e read almost all the necessaiy 
papers on the fQe and also reconsidered the opinion which I expressed on 

this Bill seven years ago in my non^ofSeial 
capacity Having giicn the mattei mv further 
consideration in the l^ht of the material wluch 
" ^ was not available to me then, I cannot say that, 

so far as the scope and form of the Bill are concerned 1 see any mstificatnm 
for a change of my opinion It will be noticed that in the opinion Triueh I 
gave in 1914 (JudI A , January 1916, Nos 8 9, pages 97 99} 1 said in paia 
graph 8 of my letter to the United Provinces Goi ernment that “ in the eient 
of the Goyemment finding it impo^ible to diop the measure the power to 
initiate pioceedings for contempts of inferior courts should be vested m 
the High Couits alone and that such proceedings might be started upon a 
Inference by an infenor court or on as apjibcaJjau wiade lj;t the Local 
Government or by any party to a suit or case regaiding tvmeh 
^y objecbonable comments were published by a newspaper ” The 
reason which 1 gave for this opinion at that time was that the tnal of 
such cases by the High Courts would, to a certain e\tent, guarantee that 
snrh proceedings were taken affter deliberation and care and weie con 
trolled by Judges of a higher status and better legal attainineaits This 
IS an opinion which I have in my peisonal capacity maintained ever smee 
the decision in the Case of the I^ng vs Davis reported m 1906, (1, E B 
page 32), was published, 1 remember havu^ discussed the application 
of this case to India in a legal journal shortly after the pubbcation of this 
case, and the opinion that 1 expressed then is the opinion which I still 
hold namely, that the Legi'ilature should remoie all doubt as to the powers 
of the High Comts in India to protect infenor courts against contempts 
of courts during the trial of cases, mvil or cnmmal, by -^em No doubt 
the Madras High Court has held in Yenkatrao's case (21, Madras Law 
Journal, pase 832) that it has juri^ction to take action against a person 
who has been gmlty of contempt of a subordinate court • but the Calcutta 
High Comt has t^en a different view m the ease of the Legal Bcmem 
brancer, vs^otdal Chose, (ILE 41, Cal, page 173) In a later decision 
reported in 45, Cal page 169, which also related to Baba Motilal Ghose, 
the Calcutta High Court again reconsidered the entire law of contempt, 
though not with special reference to contempts of subordinate couits and 
the judgments of Sanderson, G J, and MidLeijee, J, are particularly m- 
teresting It seems to me that an amendment of the Indian Penal Code 
which would gi\e power to snbor^nate courts to punish contempts amount- 
ing to what is known as " the scandalising of courts, ” is undesirable 
mainlv for the reason that subordinate courte are not, m my opinion, by 
their legal training or traditions qualified to exercise such extraordinary 
jurisdiction Besides, I do not tlunk that the ‘Legislatore will easily 
%ree to a Bill of this character On the other hand, if special powers 
are conferred on the High Courts to protect subordinate courts against 
sneb contempt^ there is less danger of bas^ action or wrong judgment, 
and there is certainly a greater cJ^nce of the ^gislature bemg persuaded 



NOTES AND MINUTES ItT SSIK TM BAHADUR SAPRU- 






, . No. 36. 

Provision of facilities to 'Indian OSccrs and soldiers to ol^tain possession 
<xf ancestral land which was sold or otherwise passed out of their 
possession. 

(StJi Sepiember 1921.) 


'When a mortgage has been foreclose, the right to redeem or the equity 
of redemption is gone (see 1. L, R.-40-AJ1., 
Depart- p^gg 407), and there is nothing in the existing 
^ 18 ^). ^ which can help a mortgagor to get back his 

property. I doubt very miKdi whether we can 
safely have l^islation, lie effect of which may be compulsory re-acquisi- 
lion of the mortgaged property for the mortgagor. DifBcnlt questions 
relating to the law of limitation are bound to arise if we shall undertake 
such legislation. Besides, the property may have changed hands and a 
bona fide purchaser for value may have come in the meantime Eind it will 
not be fair to him to oust him from the property. It will lead to a great 
nnsettlement of titles and I do not think we can hope for the lawyer ele- 
ment in the Icgi^ture to favour sneh legislation 

2. Mortgages which are still alh'e should, however, be treated on a 
different footing. We have to distinguish between a mortgage by con- 
ditional sale and a sale with a condition of re-purchase. The distuiction 
is very often veiy fine and there are* still conflicting decisions on the pomt, 
notwithstanding the fact that the Privy Council have recently re-stated 
the law on the subject. It is against ^ese rulings that the poor soldiei: 
requires protection. Besides, very often the mortgagor is unable to redeem, 
because the interest swells np to an impossible figure. The procedure pres- 
cribed by Section 83 of the Transfer of Propeity Aot is not to my mind 
satisfactory as in at least 50 per cent, eases the deposit of money made by 
the mor^agor is not accepted by the mortgagee and is followed by a suit 
for redemption which is always very comphcaled and involves a very 
dilatory process. I would therefore suggest a special Act for the soldiers 
(defining this word carefully), the objects of which should be as 
follows : — 


(a) to give the courts the power to look to the substance of the 

transaction — and not to the form, 

(b) to go behind the contract and reduce the intorest whenever it 

seems to be excessive or unconscionable, 

(c) to dispense with the two stages o'? preliminary decrees and 

final decrees and to provide for a single decree capable of 
exeention, and to fix a time-limit (not exceeding 3 years) 
within which the entire decree should be 'executed, 

(d) to provide for the payment of the decree in easy instalments. 

These are some of the difficulties w’hich I experienced in actual xirac* 
tiee — and I am mentioning them for the consideration of the Department ' 
concerned. If my suggestions are accepted, and a Bill has to be drawn 
up, we shall have to provide for some other ancillary steps but it is not 
necessary to go into them at present. 
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No. 40. 

Judicial arrai^cmeuts in Ajmer-Merwara. 

{llih November i9Sl.) 

The raised in this ease is one of considerable difficulty and not 
meS'S'SKo mToJ free from doub^' Having gh’en the matter ny 
X<i 2 i) careful consideration I have come to the conclu- 

sion that quite apart from the question of policy it tvould be possible as a 
matter of law to CAtend the jurisdiction of the Allahabad High Court to 
the 118 villages 94 or which belonging to Mewar and 24 of which belong 
to Manvar. To this extent I am in agreement with the alternative sug- 
gestion made by Joint Secretary in his note of the 8ih November. But 
as the matter is one of considerable importance I propose to discuss briefly 
the various legal questions which arise in this case. Before doing so, how- 
ever, I must briefly recite the facts. I gather from iiaragraph 8 of 
llr. Holland’s letter that there are 118 sdllagcs which are administered by 
the Chief Commissioner of Ajmer on the understanding tliat the Govern- 
ment will hand over the surplus revenues, if any, after the cost of thwr 
administration is deducted, to the two Darbars eoncemed. The viilngts 
do not appear to have been leased with full jurisdiction as is the case 
ill the Berars Some doubt is entertained as to whether the Allahabad 
nigh Court could Icgal^ exercise jurisdiction over those villages in ease 
it was decided to bung the judicial administration of the Proi’ince of 
Ajmer under the jurisdiction of the Allahabad High Court. 

2. The 'I'illages in question which belong to Mewar and Marwar are 
■Araniiicrson Vol I goiorned 1^ the two notifications, namdy, No. 
page 572. 1007, « dated the 26th May, 1871, and No. 

hriidtcitl A., April anted the 8th March 1872, given at page 572 of 
1872, Nos. 10-30. Volume I of Macphcr.son’s British Enactments 

in force in Native States. It is argued that in view of these two notifica- 
tions it must be held that these villagis arc a part of British India. With- 
out gnestioning at all the validity of the notifications it seems to me thal it 
will not be right to hold that these villages are a part of British India. 
The expression “ British India ” is defeed in the General Clauses Act 
as meaning “ all territories and places within Her Majesty’s DominionB 
which are for the time being governed by Her Majesty throngh the 
Governor General of India or tlirongh any Governor or other officer sub- 
ordinate to the Governor General of India The definition of the ex- 
pression “ India ” in the same Act, however, is larger as it was bound 
to be, than the dcfimtion of “ British India ” and covers also " any 
territories of any Native Prince or Chief under the suzerainty of His 
Majesty exercised through any Governor or other officer subordinate to 
the Governor General of India ”. In spite of tlio fact that these villages 
are_ for certain purposes administered by British Administration in 
Bajputana I very much doubt whether we can treat them as being parts 
of British India. The transfer of jurisdiction for purposes of administra- 
tion is not necessarily the same thing as the transfer of sovereignty, and 
as Mr. Holland points out in his letter, the villages have never been 
j t a h’Jised even' with full juris£etion. The notifica- 
2Gth May 1871. ^ tion* referred to abo^'e purports to have been 
‘ issued in accordance with 17 and 18 Tiet.. c. 77, 

s. 3, but it win be noticed that under that section it was lawful for the 
L14gLD 
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■ 110.38 

a-H) 

Tbe Code of Criminal Frocednre (Amendment) Bill. (Esamination of 
witnesses on commission.) 

I 

{31ik September 1921.) 

Under Section 21 of the Indian Estrndition Act, 1903, n vitnes<i in 
(Irf-cishtivc Hopirt- “ crimiiinl ease ponding in any coxtrt in any 
mont, Pro. -V., Noiomlict countiy or place ontMdc Britwli India may be 
1923, New. 34-)2). examined on eoinmfesion in the manner indicated 

by Section 78 of the Code of Ciril Procedure. Tlic expression British 
India in this .section .should in my opinion hear the same meaning ns is given 
to it in the General Clauses Act. 1897, r^cclion 3 (1)]. A Native State 
■would thercfoi’p be n * country outside British India ' within the inc.sning 
0 / Section 21 of tho Indian Extradition Act. 1903. Under Section 78 (I>) 
of the Code of Civil Procedure a Conimts.<ion for the examination of a vrilncss 
may he issued by " Courts .situate in any part of the British Empire other 
tluin British India ". Here, too, it seems to me that we must construe 
tlie eepres'^ion British India in the light of the deflnition given in the 
General CInu'cs Act. Whether a ' Native Slate ' is a part of the British 
Empire ■nitliin the meaning of this danse is n snmevlmt diliieidt ((Ueslion. 
lly own inclination is to bold that it i.s, for so long ns Native Statc.s own 
British s-nzerainty, they must he treated as parts of the Empire— though 
they may he ont.side Jlritish India. They arc within ' Indin * ns defined 
by the Genewl Cl.suse.s Act. But India is. not the same thing as British Indin. 
I may add that .sccnuling to my rending of Section 78 (a) of the Code 
of Civil Procedure a Court in a Native State will not be a Court svithin 
the mc">!ung of this chni'**, for though it may he beyond the limits of 
British India it is i.ot n Court estahlishwl or eoiilmned Tty the .sufhoiily 
of nis Jla-jesty or of the Goverimr-ncneral. .Sueh a Court would however 
be a Court v.ithin tlie meaning of elanse (b) Section 78. I tlicreVorc Ihiiiit 
flmt nhile .Section 21 of tin' Extradition Ad gives the right to Nnfis'e 
States Courts to ex.sminc witnesses outside their territorial limits. Section 
78 oMhe Code of Civil Procedure prescribes the manner in which such 
Gxarain.'ition may be enndneted. 

2. The proviso'to Snrtion 21 nses the word ' India ' and not British 
India. Suppose a Court at Cliniideniapoie (French India) issues a 
coinmPiion for the cxaniination of a wiliie.s in relation to n criminal p.ss'e 
, in siliieb the accused is chti'ged xsilli .in oCeiiee of .i political cliarnoter 
(e.ff., sedition), the svilness eonfd not he examined under .S’erfion 21. But 
fiiippose a British Couit in n British i>os iv<.inn outsirte India issues a oom- 
mission for the c.x6iniijut:on of a witness, in .sucli a cilsc, I lliink ScLtion 
21 iviU apply. 

11 

• (Slsl January 192S.). 

I have c.irefully considered the wirioiis pnint.s raised by Dr. Gonr 
and have come to the conclusion tliat Iheic is no force in any one of 
them. 
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No. 41. 

<MI) 

Extension of &e powers of High Conrbs to make an Order in the natm 
of a writ of mandamus ieq[uixing any specific act to be done by a 
public servant or corporation. (Proposed amendment of Section 45 
of the Specific Belief Act, 1877.) 

1 . 

• ^ 

{17fli Novetaber 1921.) 

The old Snprme Courts of the three presidency towns in British India 
(licgisiiitiTc Depart- jurisdiction to ibsne arrits of mandamus under 
ment unoSieial Xo. 3P8 XIII, Gco. Ill, Cap. 63. This jurisdiction appears 
of 192i), to have been prc'servcd in' favour of the origintd 

side of the High Courts in tho^e towns sub.ccquenlly established under 24 
and 25 Viet , Cap., 104, by their respective Letters Patent. As an early 
instance of the exerase of this jUTisdietion by the Calcutta High Court, 
rcforeiiec may be niudc to the case of the Justices of the Peace for ihe town 
of Calcutta versus the Oriental Gas Company, Limited (17, W. R- page 364). 
Various iutcrestmg quesLion'j relating to the writ oi mandamus were dis- 
tiVfiftici. wmL aJftiC’A'fcCi vt tViVs tsA Sir 'tWKiTtfe tba rad. 

of his jaadgment observed as follows — ■ 

“ We think it sufficient to say that tlicrc has never been any doubt 
that the High Coiut has still the power whn^ the Supreme 
Court ecrlainly had to issue a writ of maindamus in each 
eases as the present.” 

The same jurisdiction was affirmed by the Bombay High Court so far 
back as 1872 in the case of the Albert Mills Company, Limited (9, Bomber 
High Court Keporis. page 483). 

lii Madras the High Court claimed to possess that jurisdiction in the 
case of ex-poifo Vadarajulu hlayudu (1, Madras High Court ReporiSi 
page 66). 

It may however be pointed out that in neither of these two latter eases 
was the writ of mandamus on the facts of the ease actually issued, 

2. Present state of ihe law — ^The Specific Belief Act was passed in the 
year 3877, and Chapter V311 of that Act deals with the enforcement of 
public duties. Section 45 of the Act provides that any of the High Courts 
of Judicature at Fort William, Madras and Bombay may make an ovlcr 
requirh'g any specific Act to be done or forborne, toithi 7 i*fhe local lituiis 
of its ordinavy originul pim'i jurisdiction, by any person holding a public 
■office, whether nf a permanent or a temporary nature, or by any corpora- 
tion or inferior court of Judicature subject to certain provisos which it is 
not necessary to reproduce here. It is important to bear in mind that 
section 50 of the Act provides that ** neither the BEigh Court nor any 
Jndge thereof shall hereafter issue any writ of mandamus ”. It seems 
to me that though the power of the High Courts of Calcutta, Madras and 
Bo&bay to issae w rits of mandamus was taken dway by section 50, Bcct’on 
45 pves them practically the same power ; but it will be noticed that the 
jurisdiction of these presidency courts to issue orders In the nature of 
mandamus under section 45 is limited to the limiln of thdr ordinary original 
dvil jurisdiction. The reason why this power was not extended to the only 



NOTES AND MINUTES BY SIB TEJ DAnADUR SATBU. 


CO 


T. 


The fact that a witness in a Native State cannot be punished by a 
court in British India for contempt of court, if he refused to produce a 
document only scr\'c5! to show that there arc some inherent defects in the 
^■stem of examination of witnesses oat of jurisdiction. These defects may 
be irremediable, but they cannot to my mind afTcct the admissibility of sudi 
cridcncc. 

Lastly Dr. Gour, raj's that a pleader practising in British India may 
not be allowed to appear before a court of a Native Slate. The definition 
<if ‘ pleader ' in the Code of Criminal Procedure includes ‘ any other 
person appointed with the permission of the court to act in such proceed- 
ing I venture to hope that no court in a Native State will ordinarily 
refuse permission to a ‘ pleader ' to appear as such or as 'a person 
appointed to act in such proceeding Again it seems to me that if a 
Native Sfntc court obstinately refuses to allow the accused’s pleader to 
appear before it, it uould be a valid objection to the reception of that 
evidence at the trial. Bcsi(lc.s it seems to me that the Governor-General in 
Council can, before issuing a notification on the subject, arrange by nego- 
tiating with the Native States, that our pleaders shall be allowed to apear 
in their Courts in siieU eases. If they fail to carry out the agreement, 
the notifiealion will have to be withdrauu. 


L149LD 
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The Select Committee in their final Report, dated the 27tli October 
3876, in paragraph 19, observed as folhnvs — 

.We have by section 45 confined the escrcisc of the power to make 
orders’ in the nature of a mandamus to the local limits of the 
ordinary original civil jurisdiction of the preadeucy High 
Courts. "We have restricted the power to apply for such 
orders to cases in which the applicant’s property, franchise 
or personal rights would be injured by the act complained 
of, and in whieli that act is clearly required by some law for 
the time being iu force, and we have declared that the High 
Court bhall not make auy order expressly excluded by aome 
existing law.” 

This is all that 1 find in tlie Report of the Select Committee. I note 
that no reasons are given bv the Select Committee for the view that they 
maintain. It is interesting to note what 33r. Wliitlcy Stokes who took sudi 
a prominent paif in the preparation of the Specific Relief Bill says on the 
subject “ The operation of the powers conferred by the Chapter ” says 
Dr. Stokes, ' ‘ is eonnned lo the localjimits of ttie ordinary civil jurisdicUon 
of the court exercising it. The power might usefully be extended to 
mofussil mun{cipalitic.s, but tbc necessary legislation would probably be 
opposed by the local Governments concerned (See Anglo-Indian Codes 
by Dr. Stokes, Volume I, pages 936-937 ) 

The late Dr. Banerj.-^ in liis book on Specific Relief, which is now 
considered as the standard work in India, obsen’es as follows on this 
subject : — 

'* There seems to be no reason why the power to make orders in tbc 
nature cf a mandamus should not be conferred upon tbc High 
Court at Allahabad and tlie Chief Courts of the Punjab and 
Buima. It is true that these Courts nc%'er had any original 
rr. il jui'i&diclion, but there seems to be no reason, even in the 
COS 3 of the Presidency High Courts, to limit the power ivithin 
this juiisdiction. It would be useful to empower these Courts 
to control muhuisil mnuieipalities.” 

5. I entire^ agree with this view. It is only necessary to point ont 
that local self-Governmcnt has been enormously developed since the days 
of Sir Arthur Hophouse. who was really responsible for the Specific Rehef 
Act, and the reported cases in Calcutta, Madras and Bombay show that it 
is by no means uncommon to apply for writs of this character against 
corporations or public bodies. Our municipalities now control large funds, 
and recent events have sliown that their management of these funds leave 
much to be desired. Indeed, in some cases it may' fairly be said that they 
•have been guilty of the abuse of their function so far as the control of 
these funds is concerned. In addition to this circumstance^ it should be 
borne in mind that questions relating to franchise are in the tdtered cirenm- 
stances of the country of far greater importance to-day than they were 
when the Specific Relief Act was passed. Excepting within the local limits 
of the presidency toivns the ordinary remedy available to a private indi- 
ridoal agmnst municipal coiporations lies in instituting a suit for injunc- 
tion. As instances of this, I may refer to two well known cases ; (1) the 
ease of Ganga Narain ventts the Municipal Board of Cawnpore fIJjJl. 19, 
Allahabad, page 313), where the Board framed certain ries which gave 
them the newer to '■onfiscate private rights without making any compensa- 
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V) accept a proposal to that cfTcct. Dut I should like to express my opinion 
further \rheii as a result o'f liic conference between ilr. Tonkinson and 
Mr. ^loncrietT-Sniitli the principle and form of the Bill arc ultimately 
decided upon. 


n 

(5rd Fclntary, 19S2.). 

The other day I wa-s reading the Bombay Law Reporter of the 13th 
Januarj’, ]ft!22, when I came across the case of Emperor iss. Bnikrishna 
Govind Knlkarni (1922 XXIV, Bombay Law Reporter, pope 16). It 
occurred to mo that it had n distinct bearing on a similar question which 
wo-s rcfcried to me .sometime apo. I have Mnee obtained the file from the 
Secretary and read the notes on that file. I think it would be u-soful 
to bear in mind this ease when the whole question relating to the Bill 
about the contempt of .subordinate courts is considered. It will be noticed 
that Sir Norman Macleod, the Chief .lustice o'*'' Bombay, ditTcred from 
Mr. Justice Siiah. After referrinfr to the Enplish .md Indian cases men- 
tioned in my oripinal note of t!ie ITth October last, I find that the Cliief 
Justice erprcsscs his opinion as follows z — 

" This Ilipli Court possevsc.s the same powers of punMiinp for 
contempt ns the Court of Kinp's Bench by virtue of the 
Common Law of Kncland. It lias powers of supcrmtcndeiicc 
over all courts, cisil and erirainnl, in the President’ proper, 
and it may be noted Uiat in this* case an npijlic'afion has 
aheady been made to this Court to exercise its revisional 
powers on bchafr of the accused, and by virtue of its Charier 
it can withdraw to itself any case, ciiil or criminnl, pending 
in any of the courts hulmrdinntc to it. It is responsible for 
the administration of justice not only by itself Init also by 
all the inferior courts, and ns it is its dilty to see that there 
is no iraiiropcr interference by otlicns which may prevent 
those Courts from properly exoreisinp their powers mid there- 
fore if the duty lies at Common Law, the ))owcf to ciiforco 
it-s orders mtisl also exist at Common I^aw.” 


Jfr. Justice Shah, Jiowcver, took a diametrically opposite view : — 

" I feel a preaf difliculty in holdinp that heenti.se a contempt ot 
Court is punislinhle under the Eiiplish Common L.aw, it is 
pnnisliablc as such in Tmlia even tliouph the Indian law doe.s 
not make it punislinhle. It would he in effect creating a 
new ofTcncc to hold that a contenijit.of a stihordinnlc court 
as Kuch is punishable. Purtlier, I am uimhle to liold that this 
conrt_ lias powers, which the King’s Bench in Enpland 
excrcLsc.s under llic Common Law of England, with referenee 
to the contempt of other courts." 

He said that it w'ns dilTicnlt to find either in the history Of tlie 
Bombay High Court or in the statutory provisions defining the limitations 
Of tM powers of that court any justification for holding that ' tlic High 
l/Ourt had powers rach as being the eusios zmrum of all the subjects of the 
realm under the Common Law of the Liuid. 


There js no donhl that there is a sharp dimlon of opinion between the 
•niugca on Ibis point, Pcrsonnlly speaking, I am inclined to agree with 

Ijy Chief Justice Macicod ; but I need not discuss the 
point any further. 
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ordinary cml action mandamus -mil not he After referring to a muaber* 
of IJngiish and American eas>esj lilr Justice iilukcrjce ob&cned as 
folloui) — 

“ These cases recognise the doctrine that a mandamus 'will lie to 
preicat a failure of justice upon reasons of public policj', to 
pioscise peace, order and good goiemment, correct ofticial 
inaction, and enforce ofScial function, but only in cases of 
last necessity, there the usual forms of procedure aie power 
l<>s<i to alTord relief, tilicic tlierc is no other dear, adequate, 
cTcient and speedy remedy." 

8 In another case arising under the Calcutta Municipal Act and rival- 
ing to the election of Commissioners, lUx Justice Metcber granted the 
writ nith the following observations — 

" If the omission of a statutory oiScer to perform his pubhc duties 
as to the settlement of the election roll in the manner proiid- 
ed b.v the Act is not forbcaiing to do something that is not 
consonant to light and justice, I do not know what is There 
can br iio standard of right and justice except to see trhether 
the pubhc officer has properly performed the duties east upon 
Lull h\ the stntute or not It seems to me on the representa- 
tion fil the coiporation there is no option but for the court to 
mike tins rule absolute, and direct the Chairman to act m 
nvccrdaiice with the terms of the rule " (See I LR 39, Cal, 
pages 604 and 605 Also compare ILR 22, Gal, page 717 
and ILR 27, Bomhaj, page 207) 

Nor need wr fear that the eictension of this power to the High Courts 
60 as to enable them lo dul with erring munieipaltiea in the mofussil uiU 
place am veij large poweis in tlicir hands and maj lead to a \ery seiious 
interference with their libertj of action Oi their normal growth The 
limits of intcrf'ience iii ihe case of statutory bodies were laid down 
Lord Cottenlisni in an old Engbsh case in a well known passage “The 
hmits within winch the court inteifeies with the act of public function 
aiiesi,” said Loid Chsncellor Cottenlnm, " are clear and unambiguous, so 
long aa they confine themiiehes within the exercise of those duties which arc 
confided to them bj law the court will not interfere to sec whether any 
alteration or ipgi Istiou which they mav direct is good or bad , if fh'*y are 
depaitnig fiom that power which the Hw has sested in them if thci are 
assi’miii® to tbemsches a power oser property which the law does not sue 
them, the couit no longer considers tliem as acting u ider the authority of 
their coinmi«sinn, lut tiests them, whether thps be a corporation or in 
dmduals merpls s ]/coplp deiling with property without legal authority " 
(Prewin is Lewi®, 1838, 1, M T and C R at page 254 ) 

9 I do not wish to go further into the detiils relating to mandamus 

They are discussed in all the leading text books such as Bsiley on Habeas 
Corpus, Volume II At i.resent I content mj self with making the follow- 
ing suggestions — ^ 

We may inti oduce a Bill to amend section 45 of ^he Specific Relief Act 
I would add after the word " Bombay " the words '* Allahsbad Patna, 
Lahore, and the Chief Court of Burma and the Conits of Judicial Com- 
missioners at Lucknowr and at Ksraehi ” I would delete also the words 
" witliin the loenl Imiit® of its ordinary original euil junsdietion,” ai d 
if neeessaiy substitute some other words so as to indicate that the junsdie 
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Governor General of India in. Council to take under his " immediate 
uufiiority and management any part or parts of the temtories for the 
^ time being in the possession, or under the Government of the said Com- 
pany The e:^iession " immediate authority and management ” as used 
in section 3 of 17 and 18 Yict. should not, in my opinion, receive a much 
\rider interpretation that vrould seem to be irarranted by the entire Statute. 


3. Und» section 109 of the Govemment of India Act, the Governor 
General in CouneiL may by order anthorise any High. Court to exercise 
all 0 ^ any portion of its jurisdiction in any part of British India not in- 
cluded Tvithin the limits for which the High Court was established. It 
tvould, for instance, be Oxien to the Governor Gmieral in Council' by order 
to authorise the AUahabad High Court to exercise all or any portion of 
its jurisdiction over Ajmer itself which is a part of British India, although 
it is not included \vithin the limits for which the High Golirt was esta- 
blished. But if it is sought to extend the jurisdiction of the smd High 
Court to any part of the administrative umt of Ajmer wldch, though 
governed or managed or administered by the Chief Commissioner of Ajmer, 
is not part of British India, it cannot be done merely Under section 109 
of tbe Government of India Act withont the aid of the Indian (Foreign 
Jaiisdietha) Order in C&Bi 2 e 2 i, JJ9Q3. SsetiBa 2 of iiij Order pawriifes 
that the limits of tliis Order are the territories of India outside British 


India, and any territories which may be declared by His Majesty in Gonn- 
cil to be territories in which jurisdiction is exercised by or on behalf of 
His ilejesty through the Governor General of India in Council, Section 4 
of the said order provides that “ the Governor General in Council may make 
such rules and orders as may seem expedient for carrying this Order into 
effect, and, in pariicular, for — 

(c) determining the courts, authorities, judges and magistrates by 
"whom and for regulating the manner in which any jurisdiction, ausiliaiy 
or inei^ntal to. or consequential on, the jurisdiction exercised under this 
Order is to be exercised in British lUdia I therefore think that, while 
five non-Brilidi parganas in question cannot be taken to be part of 
British India for the purposes of section 10& of the Govemment of India 
n ’ brought under the jurisdiction ,of the Allahabad High 

^ a separate notification issued under section 4 of tlie Indian (Forei^ 
Jurisdiction) Order in Council, 1902. (Yide also the King versus Karlc 
Crewe (1910), 2 E..B,D,-57G, at pages 611 and 612). 
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aiiglit be taken rif them to embarrass the administration. J shall deal Nith* 
the question of cinbari-asstng the administration bcparatcly. 

5. The Punjab Government think that the cNtensioii of the ptaren in 
section 4o of the Specific Belief Act is desirable and that the saf^oaris 
mentioned are adequate. The Chief Justice, Sir Shadilal, tras stronger 
in favour of the suggested amondiueiit and thought tliat the safeguards 
suggested srcrc adequate. Justices Scott-Smith, Huoof, Martincau, llarrKon 
Abdul Qadir and Ciiinpbi'll tverc also in favour of the suggested amend- 
ment. Justice Broadway, hotrover, saw no ease for extension of the pentir, 
but held that if that potver svas extended, the propowd tAfcguaids %ete 
suifieieiit ; and Jiiiiiec Chens agreed vith him. 


G. The Lieutenant Goternor of Burma considered the proposal to he a 
vciy sound measure and supported it The Judges of the Chief Cenfl, 
liowor Burma and the Judicial Commissioner, Upper Burma, were al! in 
fas'onr of the proposed legislation and the c.vtcnsion of tlie limits of juris- 
diction. They also considered the safeguards adequate. 

7. The real opposition seems to have come from Mr. Kintaiid, Judieiii 
Commissioner of Sind, and Jllr. Kenned}' of the same Court hut the other 
Judges of the Court of Sind, i,e , Messrs. Baymond and Aston, favoured the 
proposal. 

Mr. Kennedy thinks that with the cry of the separation of the JuiBciat 
and the Exceutn'c functions, there would be a desire for the salwrdiiialion 
of the Excciitivo to Oie Judiciaty, and 1 infer from his note that he appte* 
fiends that the propo.sed amendment will injuriously affect the Executise. 


Mr. Kinoaid look even a more emphatic view of tlio question. He refers 
to some rceent rc-olution iiitrodnwal into the Council of State and the 
I^iriative Assembly for tfiv iiidinnisation of Indian High Courts, and thiiAs 
tot in no long^ time the Indian High Courts Mill be composed of Indian 
Bam&tcm, Indian Pleaders, with probobly a sprinkling of Mukhtan. I 
har^' think thu* IFi*. Kincaid was serious when he talked of Mukhtam 
Btting on the High Couii Bench. Probably India is capable of produc* 
Judo j than Mukhtars. He apprehends that sa^ 
^igh Courts might well be bitterly malignant and hostile to the British 
Mmimstration and might readily use all the wcopons at their command 
render il impotent. He then goes on very gravely to say 

I>°'^r to isioo ™ts of 
ns tliroiigh to length and breadth of India would be to imperil 
if !!"* Gorernmeiit I shall resist the temptation 
lar.guagc, bnt toll content mj-self by saying that I 
Jr Courte, a beUcr opinion 

ehariBint. f Judicial balance, judicial conseience, and judicial 
Snnremp’r^rt^ do not espret that to scenes which were enacted in to 
Tfairen dunng the time of Mjah Impey in rdation to 

But if sritb repeated even in a Swaraj OOTcnmiBiit. 

Hieh CoiiriB n-f responsible Goreniment in India, Indian 

there wiB be a^ if the fu^et assumption ia tnaia that 

the Governineiif servants m Lidia in the Enccutive Department of 
mdignautlT hfwttip^^ -n® Ihdiari. Judges will be bitterly and 

td Britirii (Joivni * not be much of a peril to the existence 
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dthor HigL Court existing at tliat titnc, namely, the Allalialjad Iligli Court, 
tr to the Cliief Court at Lahore, was that neither of these two courts 
possecsed anj' ordinarj' original civil jurisdiction. Wc have now three 
High Courts uhich exercise onlj' appellate jurisdiction, namely, Allahabad, 
Patim and Laiioi*e, In addition to these liigh Courts, we Imre tho Chief 
Court at Bangoon, which also Ims original jurisdiction, and two important 
courts of Judici.nl Commissioners, namol}', the Judicial Commissioners’ 
Court at Lucknow, uhicli I understand may soon be raised to the status 
Abo Jndifwl Commia- of a Chief Court, possibly with original jurisdic- 
•loao;, Central Provinces, fion, and the Judicial Commissioner’s Court in 
W. M. V[i!;<.rNTi - Hind, which also I understand has original juiis- 
C2-li<si>j;iction. 

3. 1 have gone through the papers relating to the Specific Belief Bill 
in its various stages, and 1 have not been able to discover any special reawn 
as to why, in the first place, the jurisdiction to issue orders of this character 
was, in the case of Uic rrc^idcnc;}- High Courts, limited to the limits of their 
civil original jiiris.diction, and in the nasi place, why tlic Allahabad High 
Court was at tliat time excluded from the cxerci'sc of this jurisdiction. It 
might very well be that the reason why these limitations were accepted at 
that time wa-s that, so fai as the Presidency High Courts were concerned, 
they could not be deprived of the jurisdiction which they possessed ns 
successors of the old .supreme courts. But it seems to me that in principle 
there is no jurisdielion for limiting the jurisdiction of the Presidency High 
Courts to the Ihnits of Incir original civil jurisdiction or for cxclud.ng tho 
other High Courts and tlie Chief Courts above referred to from tlic exer- 
cise of tins juri'diclion. Tn fact, one very distinguished lawyer, Sir, 
(subsequently fiiir) llerydifb Plowdcn, who was Government Advocnla 
at Lahore when the Hpccific Bclmf Bill was under consideration and who 
Bubscqucntl/ ro'c to be Chief Judge, very pointedly objected to the restric- 
tion made in the Bill and advocated the extension of this Chapter to (he 
High Court of the N. W. P. and to the Chief Court of the Punjab. " There 
is not, so far as I am aware ”, said ilr. Plowdcn, ” any mode in cillicr iJ 
tht&c provii CCS of cnioroing public duties through the medium of the order 
of tlie Court. There arc, liowevcr, in both -provinces persons holding pub- 
lic ofiiccs. of a permanent nature, corporations and inferior courts of judi- 
cature with publie unties to jierform, and it sccnis aitom.i]oiu> Hint theie 
should 'be no means of eoinpclliiig their enforcement wiierc an orenvion 
ariets calling for lucIi compulsion.' I'thiiik the Chief Court might fairly 
be entrusted willi Uit power of admini'tering Ibis Mfraor/liiiBi^* remedy. 

Ko doubt, the power will -omc day be given, and the true question m'ltis i« 
be whether there is any sulllcicnt objection to conferring it at the present 
favourable opror! unity j, j, 

quite clear within wliat local limits the .several Jlich Courts lins’e pmrer to . 
issue and give e/Tecl. to orders, made iiiider Chapter I'll, and J thtnl! if 
would be adv.^titngeous to define the local liiiiit.s of tlio-e juristliefians under 
thiS'CJiaplcr,” 

i. The only other Inv^Tr who made referenee (n ibis feainre of rbe Jtilt 
was Mr. J. G. J3jkes, who win a very disliiigiiWii-d and l,-jirijwj Inirver 
practising at that time in Lucknow. He ohserved tliat " (lie resviit tor 
withholding thb power fioni the N. W. f'. High Courl might uifh ftdv.mtag,.' 
bo made elenrer 
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9. As regards tlic scnra&ts of the CroTcn, there is no doubt (as nijr 
Hon’ble Colleague, Sir 'William Yinecut, points out) that section 106 (2) 
and section 110 of the Government of India Act impose certain limitations 
on the powers of the High Courts to exercise original jurisdiction in ai^ 
matter concerning revenue and in respect of certain other ofBeers deftnid 
in the latter section. But it seems to me that tho whole basis of the criti- 
cism is that the High Courts will not he so sensible or so judidoua or iniiiu* 
iiol as the present day High Courts are. This is an assumption whi^ I 
frankly confess I am not prepared to make. ■ 

1 have comiJled the leading Indian books on the subject, namelf, 
Banerjec’s Specific Belief and also Bailey’s book on Habeas Corpus wlu^ 
latter cxliaustivcly deals with mandamus, and I have not come across any 
fiucli casrs as arc euiiLempletcd by Mr. ilOncaid. The principles on whidi 
WTits of mandauiOs are granted or refused arc well-knoivn. It may be 
that ill the appliuntion oL those principles Judges -niay differ ; but that is 
ineriiitble in the case of iiuman Judges. Writs of mandamus have been 
ii^ued in America for the enforcement of criminal law, compelling a muni* 
cipal Ju(^e to issue his wairant for the arrest of one properly charged with 
the coiumis'iion of wine, or commanding police officers and timiSinllg to 
prosecute persons offending against the lairs ; but I have not come across 
cases in which writs have bteu issued preventing the police from doing their 
ordinar}* dutjr' or the lilagistrate (having jurisdiction) from directii^ the 
arrest of any offender. 


T So far as the Bngli.sh procedure relating to mandamus is concerned, 
ni been ver>; dearly and exhaustively dealt with in his note by 

mr. iotikiiiwn, and it is not necessary for me to cover the same ground. 
1 agree with his remarks in paragraph 4 that the Indian law in Chapter 
V IJ t ot Uie opwific lleL'ef Act is in a large measure intended to reproduce 
^•ngush law. The Indian procedure is summarised in section 46 of the 
^pecihe Belief Act ; (1) the application is to be founded on an affidavit of 
'Tile I 1 2) ii must state his right in the matter in question, 

his demand of .lastico and the denial thereof ; (3) the High Court may then 

order applied for absolute in the first instance 
® to make a peremptory order on the 

uStv tlif. may refuse it or grant a rule to show cause' 

sav^that should not be made The section then goes on to 

no euffl/'ipiit ^ IS Efranted and tiie person, court or corporation shows 
eithw ^ onJer in the alternative 

■reSn +n the act mentioned in the order ,- or to signify some 

Hiirh Cniiri fivoe . answer thereto by snob day as the 

court or pomnTnt-n* h^alf. It is quite clear that when such person, 
no answer lo_wh^ or to which such order is directed, makes 

then issiip =. *”sa|5eient or a false answer, the High Court may 

lutely. Tlndw- the act abso- 

its discretion nin}-i> **’® Court may, as already pointed out, in 

it must be bohiein mi-i I'tW absolute in the first instance ; but 

Court in leiy rare casra ^ 

r laie casts. Qo quote Bailey, Volume II, page 804 

mandnwino is fi'at a peremptory writ of 

to hr where there is a specific legal right 
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tion or to treat as nuisance acts wliicli witp not in law or ■nilli ret^nril to 
public Jiealtli or convenience enimblc of bein" cnnsiderctl nuisance. (2) 
The .second ease iihieh may In* nientiocisl as an iil list rat ion is the case of 
Stmclicy rfrsi(.s the ^tunieipnl Honid of Cn\™iiore, {l.LK-21, Allahabad, 
page 348}, uhere the iinpositiun of a tax was nttaelccd by Idr. ijtrneiier its 
being abMilutoly illegal, and the High Court granted an injunction restrain- 
ing the defendant Board from Inying or recovering any tax from 
Jlr. Strachey, but it is obvious that the ordinarj* remedy of a suit for 
injunction is n very dilatory remedy. 

6. Katttrf of mnndamns . — As regards mandamus, it must be honic in 
mind that it is liigh prerogative writ. and. to U'.e the words of Blneh-stone, 

it hi in general a command is.suing in the King’s name from the courts of 
King’s Bench and directeil to any jwrsoii or c(>r|mrntion or inferior court 
of judicature srilhin the King's dominion requiring them to do some 
particular thing therein speeilied winch appertnin>> to their nfliee and duty, 
and which the court of King’s Bench has jirevimisly (ieierminerl. or which 
it supposes to he eonsonniit to right and justice. It is a high prerogative 
writ of a most extensive h'medini nature 

Judge Sanborn definiss il ns follows : — 

Mnndainib is an action or judicial proceeding of n eivil nature, 
extiMordiiinr.; in the sense tluil it ean he miiintnined only 
wlieie there is no other ndcipinle reimsly, prerogative in its 
character to the e.vtenl that the issue of both the alternative 
and TOe piTcmptory or final eommand is diseretionnry to 
enforce only clear legal rigfits and to cnniiiel eniirls to ta! c 
jurisdietion or priweed in the e.vereise of tlieir jarjHliefimi ur 
tocnmiie] eorpunitinns pnhlie and priMilc. and piihlie boards, 
cnminissions and ofiicers, to exereise tlieir jurisdietion or dis- 
cretion and to perfnnn tninislerinl duties which duties result 
from an’oflice iriisl or ainttoii and are clearlj and pcremplonly 
eiiji'iiied by inw as alisoliilely ofileial." 

7. 1 think Ibe limita w itbin whieh ibis jurisdiction may be exercised nro 
vrr}' clearly laid down in si*ctinn -15, and I do not ;ipprelicnd that there la 
any danger wlii-h we need he afraid of. It will he iintieed that under 
section 4.'i, the High (Joiirt enniiot issue or make an oriler hinding on the 
Secrefarj' of State for India in (’ouneil, or on the Goteriior fitneral in 
Cottncil. or on the Governor of Madras in rouncil, nr on the Goven’or of 
Bomhaj' in Conneil, nr on the Go\crnor in (’oiinci! of Port William in 
Bengal Xnr enit it make any order on any other servant of the Crown 
as such merely to enforce the* s.stisFacliou of ti ehiim upon the Crown, or 
an order whieh is otherwise e.xpr»~.sly cseluded by common law for the 
time being in force. As an illiislmfion of the strength of the safeguards 
provided in the section, reference may be made to a few recent cases. The 
first case to which I would like to refer hen* is tlic case of Keshn i’ersliad 
Sings iw, the Board of Revenue, (I.1j.R. 38. Cal, page SaS}, In this enso 
the Maharaja of Diiinraon took out a rule under section 45 of the Specific 
Relief Act ngaiiist the Board of Revenue cnilhtg upon them to show cause 
why they .should not surrender posse.ssioii of tlic estate in regard to w'liich 
he had obtained a decree from the subordinate court and of which Ihej' 
were in jiossession iLs Court of Wards for and on behalf of the defendant 
minor. The rule was diKchnrgcd by Mr, Justice Mukerjee and Mr, Justice 
Tciinon on the ground ‘ Hint where the pctilioncr.H may have relief in an 
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mandamus 'being issued to a Distriet Magistrate to forbear from issuing an 
order prohibiting a public meeting under section 5 of the Seditious Meetmp 
Act i and a mandamus being issued to a District Superintendent of Poliee to 
issue a license for a procession irithout conditions or iriUiout aiqr particulv 
condition. As regards public meetings, I doubt very much wheOier an 
application like this could be entertained under section 45. If the Llagistrate 
has jurisdiction to prohibit a public meeting under the Seditious Jilcetii^s 
Act or section 144, Criminal Procedure Code, then, I think, no High Court 
^r]ll issue a mandamus If he has no jurisdiction to issue an order under 
section 144, then, even as the law stands, the High Court can interfere. 
Clause (c) requires' that the application must be^nade by some person whose 
property, franchise or personal right would be*iujured by tiic forbearing 
or doing of “ the said sperific act 1 do not lliink, in a case like diis, it 
could be said that the personal tight of any individual would be injured. 
The expression " personal right *’ there, to my mind, ooidd not admit of a 
very wide interpretation. Similarly, it seems to me that clause (b) would 
not have much application to a case like this, and I doubt whether anjr 
High Court would be prepared to hold that the issuing of a prohibitory 
notice or the forbearing to issue such a, notice was oonsonant to right and 
justice. 
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• tlon to mnliG nn order under (his section is oo-cxteiisive with the limits of its 
appellate juri^Jictiou. lVrhiip<i local GoVeriiicentb and High Courts will 
he consulted fiift. 


11 . 

{22nd Xovember, 1922.) 

I have Tend tlm «rj- intci citing note of Mr. Toiikinnon on the subject 
and such opintuiis ns there arc on tiie tile. It is true its Mr. Tonkinson 
points out, that it is for the Home Department to consider cjucstions of ad- 
ministrative policy ; but 1 feel that in meeting the objections which have 
been raised to this Ihil, by the I'nited Provinces Govcrniiicnt and the Sind 
Judicml Coinniisstoncr, it is impossible for me to overlook the weight of 
opinion to the comi^iy. 

2. To take Madras first, the Chief .Tustice of ^Indras is strongly in 
favour of the prniiosed amendment, and among tlie Jiulges wlio favour 
the amendment arc Jnstiees Ayling, Spenser, Trotter, ICmuaraswanii Snstri, 
Krislumn, Odgers, Knmesntn, Devndo-s and llao. 

3. The llcng.ll Government are of opinion that if a right to demand 
such a writ were granted to individuals outside the Pre.suleney Toun^, there 
would be a risk of nndesirntile litigation, which is to be {{e]ireciiletl it i its 
of this character should, in their opinion, only be ohtainnhie in spcMal cir- 
cumstances. On the other h.iud. they leeognisc Hint tlie existing stutc of 
tlic Ipv is not satisfactory in *-0 far ns there are no .sniisfaetory jirovisions 
existing whereby the local Government can coniiu‘1 ii local body to perform 
its statotorj* duties or refrain from doing acts forbidden by’ law. The 
local Government, thnefore, .suggest that it is undesirable to gixe private 
iiidividiiaLs a right (o sucii writs generally. There slmnld he a power giscu 
to the local Goxernmciit to apply for writs to cnitipel 11113 ' local bod 3 ' to 
perform its stntuiaiii' duties or refrain from doing nets proliihitcd hs* laxv 
or spending public moni'v* on matters writh wliich it is not, as a local bodx’, 
roncerned. Sir Abdul Ilnhiiii was iinnlilc to agree in the tenour of the repl.v 
of the Bengal Gorcr'iineiit, and he was ilfCHledl.v of njuiunn tlint the amend- 
ment suggested ly tiie Government of India Tins botii desirable and ncccs- 
liarj', as it wouiij siipjily what is » clear omission in the law. Indeed, he 
supported the xiew thiil J put forward in nu' original note of the 17th 
Movemher 1921 , that v.hlh. with the rapid dexelopment t>£ local self-govern- 
ment in the coimtr}', the need for extension of a .specific and adequate 
«m_edy such ns is .supplied by this section fiV., section 45 of the Sjiecific 
llelief Act) is sure to be growingly Wt, it is dilTn'ult to conceive how this 
need c,in he met c.xccpl in the way suggcxsird 1 ) 3 ’ tlie Government of India. 

_ As regards tin objerHon of the Bengal Government that there would be 
a risk of unilesir.nhli' liligalion if the right to demand such W'rilf, was given 
to individuals oiifsidi; the I’residciiex' Towns, I hold e-xncll 3 ' the contrary 
xiexT'. As matter siaud at prc'cnt, frivolous and prolonged suits arc filed 
erd fought up to the Cour!, and, such lirigutlon could be nipped in 
the bud by fhe High Couit if the rciuedy of inandnnms ia made available to 
private individuals. , 

4. The Unijed Pro'-inecs flevcrnmcnt, lli-it is, the Governor in Council, 
say Ibat theic is no cbjection to tlio proposal in principle, but tliat in tbo 
present state of puliie A chug if these powers were conferred, advontago 
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hafnrzandaiit that is to say, a lease in perpetoify from generatioii to* 
generation, and the object of this patta tras to provide for the maintenaiuse 
of the junior brother. Paftas or grants of this description ate yay 
frequent in India, both among the Puling Cliiefs and among Itajas irbo 
are merely zamindars. These maintenance grants are called by various 
names in various parts of the country ; but there is no doubt that th^ ate 
heritable grants. Whctiier they arc liable to resumption in eertala even* 
tnallties is a question which cannot be answered generally irrespective 
of the facta relating to each grant. Some stress has been laid upon tiic foct 
that the grant in question is liable to resumption in certain circumstances ; 
hut having regard to the main issue in this case, I do not tiiink that it u 
necessary for me to express any opinion on this question or for the 
Government to give aiQr ruUug on it. 

4. I shall now ctmic to the real issue in this ease. The claim of the 
memorialist is that he is entitled to all the mineral rights in tlie land 
which he holds under the grant made by Maharaja Amar Singh Deo. 
He has put torward his case at great length in the memorial winch he 
submitted to His BxecHeney the Viceroy on the 3rd Pebrnaiy 1920. IVhen 
the case^ came up first, it was disposed of a letter from the Poreign 
and Political Department, to the Chief Commissioner, Central ProrinciSj 
dated the 13th December, 1920. The decision of the ^vernment of In^ 
^eix waB^ that the memorialist did not prove his daim to the sole right 
in the minerals in his estate, and that on the other hand there appeared 
to be no evidence on recoid to show what, if anj', mineral rights in his 
estate were t^rved to^ the Clucf of the Sirguja State. The Qovemnient 
of India decided that in the absence of any definite evidence either way, 
the most equitable solution of the case would be to follow tlic precedent 
in the Gangpim caro ; and flie Chief Commisrioner was required to 
communicate decision, if he saw no strong objection, to the mciaori&list. 
Now the decision in the Ga^pur ease xriated to ceitain coal concessions 
, in the estate of Hemgir whi^ tos within the Native State of Gangpur 
also in the Chhota-Nagpnr ^virion of the Bengal Government. Tlie facts 
appear from the order of Mr. Porhes, the then Commissitaier 
of Chhota-Nagpnr, dated the 22nd of November, 1900, and it is not 
TOcttsai^ for me to recapitulate tiiem here. But it appears to have been 
droided in that case that the Chief of the State was entitled to 3-5ths and 
the Zanundar within whose land tjic coal mine in question was situated 
was entitled to 2-Sths of the share of Tt^mlty, This decision, as appears 
® order of Mr. Forbes, was based, in the absence of 

any settled law and proved custom, on general principles of equity airi 
co^tderati^ of poIi(y. The Central Provinces Government have now 
aaai^ea the Government of India, drawing their attention to sonic further 
TOnsiderations in thm letter of the 6th September 1921. They ask the 
^voMient of India to review their former decision and to hold that 
we w minerals ^onld lie considered to belong to the Feudatory 
to We exclusion of the memorialists. 

, S®?® through the printed records carefully. It seems to me 

» *• to be derided by a court of law, many of the 

***'?nklf^*’*n*’ urged by the memorialist on the one side 

ana tne Central Provinces Government on the other, would be mlod out 
% h^g more (» less iixdevant to the main issue in the case. The jkst 
question, mid indeed it seems to me to be the only question, which a 
L149Li^ 
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Tclers to two Bomlwv casts one ot wliicli 1 had noticed in my ovipinal note, 
and to some Englit-h eases, to illustrate the inirposcs for which writs of 
ntandamns have b.vn issurd in India and in England, and observes that these 
eases suffice to show '.rliat power for evil the rijrht to ask for writs of 
ninndnnins broadcast would confer on fnetitious ijcrsons. Willi all respect 
to ill. Kiaca\d, I d«'*;linc to believe that anyone of those cases if they 
happened in India co'dd he said to hnperil the existence of British Govern- 
luent or any Govcnimcnl. Then ilr. Kincaid says that *' the power for 
evil the propoted iiincinliucnt of the law would confer on private indinduals 
would be ns nothin" toiupatcd with the power for evil it would confer on 
rancorous or perverse 'lji.lt;cs. Writs of mnndnunis would issue to Col- 
lectors not to prohibit public meetings, not to interfere witli political 
movemenL'i, not to order the arrest of political offenders. It is all very 
well lor the Gtivoriniicnt oi India to rely on the limil.s to the issue or a 
mandamus laid down in scetion 45 of the Specific Relief Act. Those limits 
would simply be di'-rcgardcd and the fudges in question would have esccl- 
knt nntbority for aisrcpnrding tlicni It would liave been more satis- 
factory indeed if 3Ir. Kincaid had bj* a few more dtnlions shown that lhe::c 
things had happened in some part-s of India, or in sninc parts of Enghind 
and America or that they could happen under (he law os it stands, (Jf 
Wtt'm!-. it we ptcynme thut out tnlwc dvwires wiW he -ranenrems ot petwT'J* 
and that there arc no pencr-'* fudges in the pro'-eut peneriition, ivc may 
also r.s'.ume that Ih^y will be preinriri to itrmne the ilietiiles of eniiiinnu 
seme and law and csere.i '0 tbeir pov .>r ratieomiisly and perver-ely. Happi- 
ly, I am not prepan'il to make any Mieli jiresiimption, I bine iii'iid tlie 
case of the Gliureh-wardon of AH Siiints, W'tg.'m. in (a 876 I. Appeal 
Case, page Cll), to which reference is made hy Mr, Kinrnid. lie quotes the 
following sentences from the judgment of Lord Chelmsfoid — 

** Su in cases wlitrc the right, in rr«pre( of which ii rule for a 
mandamus Jins been granted, upon showing cause appears to 
he dowtitful, the Court fretpicutly grants n inaiulauuis in order 
that the light may be tried upon the return ; this is also a 
matter of discretion.'' 

He might as well Inive quoted the siiceccding sciiletice, which I shall 
quote below 

" But where Hie Judges grant a peremptorj’ innndamns, whieli is 
a dclenniii.ition of the right, and not a mere dealing with 
the writ, they deetded according to the merits of (he case, 
and not upon their own discretion, and tlieir judgment must 
he Mibieot to review, ns hi ci’ery other decision in actions 
befnrt* them.’* 

There is nothing in tlie case, theivfore, which CKii frighten me, or for 
the matter of that, any lawyer nsi to the possibility of tiic abuse of this 
power. 

8. I have considered the provisions of aectinn da of tlie Specific Relief 
^ eunfess that I am unable to see that it would be possible for a 
Iligli Court to i‘;fiuc an oviler on a Magi.stratc having jurisdiction directing 
him not to prohibit a public meeting, or not to arrest a political offender. 
Of cour.se, tins rests on the assumption Hint judges of ITigh Courts will 
bnnff a juflicial frame of mind lo bear upon llieir work and apply Ike well 
established principles of const ruction, and lo follow authoritative i»recedenls. 
and not to give vent to their rancour and perversity. 

T.14!)Ln 
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(Sashi BhusliBii Misra, v Jjoti Prasad Singh Deo) ' 

In the latter case, Qirdhan Smgh, v Mcgh Dal Fandey a Zammdar 
lu the iMaubhoom district, e\e(mted a mukarran paifa of a small portion 
of a village with *' all rights ” Subsequently minerals were discoieted 
below the surface of the land which was the subject of the mvkman patla 
and the lessee began to work them accorduig to the mukarran deed Loid 
Shaw in delivering his judgment of the Fnvy Council o^rved as 
follows — 

“On the general question, aecordinglv, one need not jitOGeed 
further to consider the suggestion ^at tlie lessee in a muforran 
pattah has a right to the minerals b; reason of the nature of 
such a grant Such a suggestion stands negatned upon 
authority.” 

Purther on his Lordship observed as follows — 

” It must he borne m mind also that the essential charactenstie 
of a lease is that the subject is one which is occupied and etgo^ed 
and the eatptts of whieh doc; not, in the nature of things and bi 
reason of the user, disappear In order to cause the Intter 
speciality to arise, minerals must be expr^y denominsied,soas 
^us til permit the idea of partial consumption of the subject 
leased.” 

6 In a still later case decided by their Lordships of the Pniy Connal 
inl9I9 (RaghnnathEoy Marwari, V Eaja Durg*! Pi asad Singh reported m 
XXIII Calcutta, 'Wi'eUy Notes), Sir John Edge in deb>cniig the judgment 
laid down the law as follows — 

“ Where a Eamuidor grants a tenure in lands within his Ziumndan 
and it dues not clearlj appear bj the terms of the grant that a 
right to the minerals is inelnded, tlie minerals do not pass to 
the grantee ” 

Incidentally, it miy be noticed thit in this case the Priw Couned 
expressed their approxal of an earhe i decision of Sir Lawrenee Jcnkin^ m 
which he pointed out (I L R iXIV, Calcutta, page 447) that in India— 

” A man who be ng owner of land grants a lease in perpetuity canes 
a subordinate mtciest out of Ins own, and does not annihilate 
his own interest ” 

7 There is onlj one more decision of the Pnvy Council to which I sboB 
refer, and that is nn eiiliei decision leported ml L B , Cileutta, 190^ 
Vol XXXIII, page 203 (Titurun vs Cohen) It is helpful in so far as 
tlie grantee m that cise had got the grant for his Khatposh just as in die 
case of the memorialist, and by xirtuc of that grant he claimed a ii^t 
to open mines and remoie the minerals which were a portion of the sod 
Their Lordships of the Privy Couni^ hdd that his grant could 
not be presumed to be more thxn a grunt of rents and profit^ and could 
not be presumed to give Inm the right to work mines and remove minerals 

There have been a number of decisions in the Patna High Court in 
recent years and all those decisions haie laid down that wh^ under the 
terms of a fiMitarran lease the lessee was entitled to enjqj the land from 
generation to generation with power of a gift or sale without any express 
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]ias beld on some cases, that the facts upon urhich the right is 
based should be undisputed.” 

It has been hold by the Calcutta High Court in the ease of Board of 
j. . 1 Examiners versics Provas (I.ti.R.40, Cal., page 

prescribed in these sec- 
tions, having been borrowed from English practice, 
the High Court gwerally will follow the principles applicable to the writ 
of mandamus in England.* According to my reading of section 46, there 
are three things which the High Court may in its discretion do when an 
application under section ^45 is made to it — (1) it may malte the order 
applied for absolute in the first instance, or (2) it may refuse it, or (3) it 
may grant a rule to show cause wliy the order applied for should not be 
made. Assuming that it has issued a rule under section 46, and then thp 
.person, court or corporation to whom or to which such rule has been issued, 
tuahes no answer or makes an insufficient or a false answer, tbe High Court 
-may then issue a peremptory order to do or forbear the act absolutely. 
Even then under section 46 tbe High Court may first make an order in tbe 
.aiternativc either to do or forbear the act mentioned in the order, or to 
signify some reason to the contrary and make an answer thereto by such 
day as tbe High Court fixes in this behalf. I do not dispute that under 
section 46 a High Court makes the order applied for absolute in the first 
instance, bub although the High Courts possess this power, yet 1 venture 
to think that it will not lightly exercise such a power. Ordinarily a Judge 
would, eScept for very grave reasons of urgency, give the opposite pai^ 
a chance to show cause before making an absolute order. If, however, 
some danger is apprehended, I have no objection to the amendment of the 
.second paragraph of section 46 being made on the lines suggested by Mr. 
Tonkinson. 

11. ^ lega^s the rules which have been framed under section 51 of 
the Specific Belief Act, those rules have been framed by the Presidency 
High Courts for the local limits of their Ordinary civil jurisdiction, and I 
think that, if the powers of the High Courts are generally extended so as to 
make it lawful for them to issue writs in the nature of a mandamus all over 
ttie territory within their appellate jurisdiction, I have no doubt that the 
High Courts will themselves modify the rule so as to provide for adeuu.ate 
time for showing cause. 

^ ^ Personally, I have no doubt that the High Courts will make ample pro- 
vision for time beuig given to show Cause, in those cases in which writs aro 
issued into the interior. At the same time, I have no objection to their 
making rules on the lines of section 107 of the Government of India Act 
that is to say, the rules, as sugge.sted by Mr. Tonkinsou, should renuire the 
^evious approval of, in the case of High Courts, the Governor General in 
Council ; and lu the case of other courts, of local Governments. 

ss of section 45 of the 

hpecifio Rehef Act, and personally speaking I do not thinlt there is much 
room for improvement of the language of those clauses. These clauses to 
my mind, embody certain general principles and their application to Any 
particular case must depend upon the facts of that case. 

12. I ''voidd refer to pages 538-539 of Banerji’s Lectures on Specific 
Rehef, where he refers to cases which have taken place in India in which 

® mandamus. In 

paragraph 7 of his note, Mr. Tonlnnson refers to the possibility of a 


*See also I. L. R. 32, Bom. 446 (Privy Council decision) . 
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havnig collected certain does was an exercise of the right to mineri>ls> 

The evidence with regard to the collection of these dues is not hdoiB 
me, and I am unable to come to any independent conclusion But haiiag 
considered the arguments of the Central Provinces Government m the 
second paragraph of their leUei T am inclined to agree generally with flic 
Titv which they have taken , but a^^suming that the memoiialists hare 
proved that they had collected dues from meltcrs, blacksmitlis, or from 
the purehasers of iron at markets, I do not think that this evidenre is hy , 
any means conclusive in their favom It appears that the Ilaqaciar of 
JhilmiU that is to say, the other memorialist, a^so claimed that coal had 
hieu extracted for his personal use on manv occasions for homing bucks 
toi the construction of his house, and he also pioduaed what purports to 
be a lease for the evtraetion of lead granted by a former Jlagaddr of 
Porakola whose estate has since been resumed As regards the peisoniil 
use of coal by the Ilaqadar of Jhihnih, the Central PioMnces Goiumment 
say that this was only surface coal end that m the year 1914 aud suh 
sequently the Fendatoiy Chief objected to and tried to preaent its Ui>e liy 
the Ilaqadar As regards the lease by the Ilaqadar of Bainkoh, the 
Centidl Provinces Government v.ere not satisfied with the genuine character 
of thi'v lease, and felt that lead mines had not reallj been worked and that 
therefore they attached no value to it 

As regards the other memorialist, the only difference betvreen his 
esse and the case of Ltl Uarprasad Smgh Bco is that tlie former holds 
the lease or patfa for his past services, while the tatter was granted tbs 
palto tor his mamtenanee I do not think that this dvfference at tiU 
aileets the decision, and the arguments which apply in the ea&e of bol 
Ilarpiasad Singh Deo seem to me also to apply to the case of the Ilaqadar 
of fPulmili 

11 I have therefore come to the conclusion that the memonahsts have 
lailerl to provre that they have any right to the mines or mineraL in their 
respective estates The formei ordei of the Government of India which 
w as based on the Gangpur ease purported to divide the royalty between the 
Chief and these memorialists in certain pioportions Upon a stnet legal 
view, 1 do not think that these memonahsts have any title to the mmes or 
iiinerals The Gangpui case was based not on any rule of law but almost 
wholly on considerations of policy and equity I do not attack its 
tquitahle character but if we are to proceed in these two cases upon a 
struily legal view of the matter, I do not t hink that we can lielp the 
memonahsts at all 1 therefore agree wiUi the eonclusionB of the Centrd 
Pi evinces Government in their present letter, though unreasons for amv- 
mg at this condusion arc somewhat diffeient fiom those of that Government, 
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• No. 42. 

Iffemorials Irom Ltil Har Ftasad Siitgii Deo and Bhaiya Sheo Brasad 
Singh Beo, re : mineral rights on their estates in Sirgnja State, 
C.B. 


{Sith Novcmhcrt 1931). 

This case has arisen out of representatibns made to llis Excellency the 
(Lcgialatirc Depart- Vsccroy by two persons, namely, Lai llarprnsad 
mm nnoffielal >^ 0 . GS'.. Singh Dco, lvhor()o<:hclur of Tnppas llnmpur and 
of 1923). Jlainri in the Sirgnja State, and of Bhaiya Slieo 

Prasad Singh Deo, llaqadar of Tappa Jhilmili in the same slate. In. point 
of fact there* is no substantial diftcrence between tlie ease of the one and 
that of the other so far as the main is^c is concerned. I shall, however, 
later on show such ditTcrcncc as is pointed out by the memorialists, 
though, as I liavc already said, in my opinion for the purposes of deciding 
the two cases, that difference, even jf it be real, docs not matter at all. 

2. It would perhaps be more convenient at this stage to state briefly the 
facts and history of the two ca.scs. I shall take up the case of Lai 
Ilarprasad Singh Deo first. Sirgnja Stnto is a Feudatory State whicli at 
6ne lime was within the jurisdiction of the Government of Bengal hut 
appoa» to has-e been transferred to the Central Provinces Administration 
some time in 1903. The present Chief of the State is Maharaja Ramannj 
Saran Singh Deo, C.B E. He is third in descent from Mahoraja Aniar 
Singh Deo, The memorialist Lai Harprasad Singh Deo is also the 3rd in 
descent from Lai Baiiadur Bisheshar Box, who was the younger brotlicr 
of Manarapa Amar Singh Deo. The original soaad which was granted 
fay the British Government to Baja Amor Singh bears date the 24th of 
1S20 and is printed at page 4G8 of Aitehison’s Treaties, Vol. I. On 

241h of Februoiy 1825 a paita was granted by the Government to 
Baja Amar Singh in napccl of the pargana of Sirguja for a period of 
five years from 1232 to 1320 Fusli, tlie Rojo undertaking to pay to the 
Government Rs. 3,001 annually. This sotlleraent appears to hove been 
allowed to sbind up to the year 1876, when it wn.s renewed for another 
twenty ycai% eommcncing from the 12th of April 1875 to the 
llth of l89o ft-mc tlin sanad bearing the signature of the Coinmis- 
1 Kolnnson) of CIibota-Nagpur, doted the 9lli February 
r ;{^>‘«’»;°"'%Trcaties. Vol. I, page 470]. What happened ii 
thereafter, I cannot say, as there is no reference to any further 
sanod renewing the sattlomcnl. But wlicn the Slate was transfemd from 
s Central Provinces Administration in 1905, 

Maharaja was required dutine the next 

tt.tr' tlh.i 1, 1 **“’ "■Illioni Ilnullt that from 1820 rWil np to 

Sirgda Sw ‘tY 'lii"''' rwopnised n.s the Feudatory Chiefs of 
oirguja, sutiject to the payment of certain tribulc.s. 

hrother^LsTBflhn^flT'^p’^i”^? appears to have granted to his younger 
K P""" or two Tnppos in the Slate, 

®Lccc.ssion ift /in ^ 'was cxtjculefl Iwo years after Ins 
ff ddh The piifta is described as wfimarari 
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natnrftlintion ims under a locil Aet like Ike Indian Act of 1852 (then 
haMn*: repaid to the proMiions of the Indian Act) 1 am not prepared 
to say that sneh a child woidd necessarily he treated as a British hem sab 
ject outside British Iniln 

3 In the end T v rh or!’* to eTpre^s nia opinion tint the Indian Aft 
of 1852 <.einis to nit to be aery much out of date, and in certain malenil 
respects it is a ( r\ much behind the present dciebpmciit • of the naliiralua 
lion law 1 think tint if we arc not prepired for some adiaimslratne 
reasons to adopt the Enplish Act in its entirety, are must base our Act 
as far as possddc on that Act and in am ease I think there seems to me 
to be a need for insistence upon a penotl of residence in British India 
Perhaps, I may add that I agree with Air Tonkin>«m in the suppcstion 
tluit the powers under the Act should he eserciseahlc only hj the central 
Government The adyantapes of the cinlral Goyemment havinp to deal 
with cases of aliens are ohnous, and I do not ivish to say more 


Til49LD 
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{ourt o£ lavr vrould have to consider in a ease o£ this chataetcr, would he 
with regard to the interpretation of the grants in favour of the memorialists. 
In the potto or grant which was made by Jlahataja Amar Singh in favour 
of the memorialist’s ancestor, Lai Bahadur Bislieshar Bnx Deo, for his 
maintenance, there is no reference whatsoever to mines or minerals. On 
the one hand it is contended hy the memorialist that inasmuch as there 
wits no reservation of mines and minerals, it must be presumed that the 
grant included the right to mines and minerals. On the other hand, 
it is contended hy the Maharaja that the absence of any words of grant to 
mines and minerals shows that only surface rights svcrc granted and that 
the mini» and minerals were raserved or excepted hy the State. I do not 
thin); it is neccssar}’ in this ease to enter into the larger question which has 
been touched upon in the papers before me, as to wltcthcr mines and 
minerals belong to the Grown in India. Nor do I think it is necessary 
to make out a distinction lictwecn thc position of Zatnindars in Bengal 
and grantees like the memorialists in a Native State. It seems to me 
that the attempt which has been made to make out this distinction has been 
due to an ignorance of recent decisions of their Lordships of the Prhy 
Council in cases wfu’ch have gone there from Bengal itself. After linving 
studied these eases cnrctullj', the view that I have come to entertain is 
that the position taken by the Maharaja is legally sound, and that the 
doctrine that the land includes everything from the middle of the earth to 
heaven lias no application whatever to the circumstances of this ease. 
I refrain from referring to decisions in English cases on this point as, 
having regard to the nature of these grants in India, it is not alwas’s safe to 
rely upon English analogies. The first of these Prhw Couneil eases to 
which Iwill refer is reported in I. L. R, Cakutln XXXVII, 1910, page 725, 
Jlnti Narayan Singh Deo, v. Srlram Chakravarti. It was a ease which 
went to the Prii-y Council from Bengal, U eppenrs that in this case a 
transaction took place whereby the plaintiiT's predecessor appropriated to 
a eertoin Hindu idol, of whom certain persons known as Qosu-amis<were 
appointed shclaiis or jiricsts, an interest of some sort in the village of 
Petena at an annual rental of Rs. 22-15-C. The defendants in the case 
Claimed to hold a lease from the slicbaUs or priesUs and 'wanted to work 
the mines. There w.is no evidence whatever that a Zamindar llnjn had 
crer granted inmcral rigiits in the iraid village to the Goswamis or any 
other pereon. Upon those facts Loitl Collins giving the judgment of the 
Privy Council !ield ns foUo^vs ; — 


On the whole, it seems to their Lordships that the title of the 
Zamindar Raja to (he village Petona lus part of his Zaiaindavi 
oeforc the arrival of the Qoswnmis on the scene being establish- 
ed, ns It has been, he must be prc.sumcd to be the owner of the 
underground rights thereto appcrlnining in the absence of 
endence that he ever parted with them, and no such evideneo 
has been produced." 


"S®'" "wns considered hy thoir Lordships of the Prli-v 
C^Duncil m two eases which are reported in XLIV Indian Appeal, 7 
at pages 4G and 24G respectively.' In the former cSs^JfSSiWn- S 
eurher decision, Lord Chaneellor Buckmaster held that!- " 

' ^lthmph“’Jif ^ ® tenwra ®t a fixed rent, 

tenure may be permanent heritnhlc niiil trans- 

grant in the absence of an express evidence to that effect.” 
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fact ” It Tvould be rateresting to -RaJt and \\atcb what the eEccl eJ 
partial responsibihtj in pi Olmec's, or full responsihililj later on, mil 
be on the legal interpretation of this phrase in section 124 A In most 
of the Natiie States, houcier, it is impossible to differentiate between 
-the ruler and his (ro^emmEsnt Any stiong cnticism of anj roensare of 
the Government of that State can castlj be construed into a personal 
attack on the ruler himself It uonld thus seem that the safegnards 
provided by section 124 A , uhich might operate m the case of an accused 
person who was pro, tented nndei section 124 A, wohld be practieailj 
illusory in the case of a person uho would be prosecuted £oi tiie offence 
of sedition in relation to a Nitise State It is true that under section 
196 of the Code of Criminal Proetduie a Court cannot take cegamnee cf 
anj offence punishable under section. 124 A, except upon a complaint 
mnde bj an order of or under authoiitj from the Gosemor General in 
Council, the Local Goieinment, or «ome officer emponered bj the Goiemor 
General in Conned m tins behalf I presume that prosecution under 
the proposed law wonld also require the pieiious sanction of some com 
petent authority But this to mj mind, is not enough to meet the difficnl 
ties -^hidi Bill arise after ^e prosecution bss been launebed I may 
furthei point out thst once a prosecution has been launched, it uould b. 
impossible to rule out all discussion of the adnunistratioii of the para 
cular State in. whose inteiest it might base been otarted, and I do not know 
whether Natne States would like this piocedii e Nor could the standird 
of eiidcncc, or the extent of permissible ciiticism, be diffeient in the case 
of on Indian State from that which applies to ctscs under section 124- V, 
and it is conceivable tint with their diffeient notions of judicial endence 
and trials and also of prestige and Ksai In&an mlets and States maj 
have to face a situation m wuich the lemedj pio\,dcd mij .ippeai to them 
to he worse thim the enl which it was meant to cure 

2 Coming now to the pobtical con*’idention, while Jam fully conscious 
of the great political value of the lojaltv oi the Aatne Statis I am afrnd 
that I cannot allow this to be the decisive factor in mind In the 
first place, I am not at all sure that tlie evil against vihicb it is, nitentied 
to provide is not verv much evaggersted It is not ficquentlr that one 
comes across any seutbiiig cnbeism of K tive biatts/ In *hc nc't rl"'*" 

It seems to me that N^aUve StaiC& have effective means in then powci of 
stopping the eircnlation of such offensive matter within their own juns 
dictum "We ought not also to lose sight of the fact that wita thou 
autocratic traditions and view of government, eiiticism which, would not 
be treated as sedition in Biitidi Sndia would easily he looked* unon as 
edition by Indian rulew and their subordinates Nothing is fuithei 
®y desire than to be unjust and unfair to these States But I am 
ODund to point out that their methods of administration witli the creep 
I tion of a few, are, if not altogether medueval, vcij much behind the times 
R is Very seldom that the personal conduct of a ruiei foims the subject 
of w attack in the Ihdiaii press More often than not it is acts amounting 
to denial of justice and high handedne'^s of the subordinates which attract 
■tamg cntieism One certain bnc of critieism against the proposed 
nmaOTre will be that, while we are anxious to protect the pnneos, we aic not 
amoraing an equal measure of protectiou to their subjects against their 
^ eannot expeht that the Legislative Assembly vnll agree 
to urn proposed amendment of the law Undonbtedly, the Pnaces are 
entitled to protection against foreign aggression or against any attempt 
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grant of a bub-soil ri^ht, he was entitled to surface rights only anti not to tha 
minerals underneath. (See for m.stancp Vol. V, Patna Law Journal, 
page 273, per Dawson iMiller, C. J. and Coutts, J., and also page 5C3 
per Jwala Pershod, J. and Admmi, J.). 

£. As I have shown ahovc, Sirguja was, tip to 1905 under the llciignl 
Goveinment, probablj' being a part of the Chhota-Nagpur Division. If if 
were not o Native State but an ordinarj* ISamindari subject lo the juris- 
diction of our court's I have no doubt that the decisions whicli 1 have 
quoted above from Bengal and Bihar would fully cover a ea«o of this 
vhAractcr. In short, upon a consideration of the.s'c antliorilies it sccina 
to me that the grant mode in favour of the memorialist’s ancestors cannot 
be taken to have carried with it the right to work mines or minerals. 

9. I shall now deal with some special considerntions which have been . 
urged by the memorialist in support of his pa.se. lie firs) relies on a 
judgment of 5Ir. Harriuglnn, Commissioner of Chliola-Nagpur, dated the 
7th April IS.')!, in a tvhich related to a village in Ivlinrsaviin, which 
hail nothing to do with the present estate. The Commi'-sioner simply 
expressed an opinion there Ihnl thp Khorpo'^hdnrs held in perpetuity and it 
spcmpd tca'onoble that they should have the right in so cotniiinii a produel 
as irei ;.ad that in his opinion the evidence of witnc.*»os c-stohlMied Hint 
by the aetunl custom of the country they had .siirh riglil.s. It will be 
noticed that the Commiesioncr’.s view, so far ns it is based on lav, cannot 
be -supported now in the light of the Privy Councirs decisions, niid that, 

*0 far a.s it is based on cnstoin, it is much too widely worded. He s|iciihs 
of the actual custom of the connlty- I do not know whnt he meant by 
the c-tpression ” coiintrj’.^’ If is pos-sible that there moy he n custom to 
tliiit cfTcct in one c&tntc and it may not exist in another estate even thnugli it 
may be a m'ighbotirinc estate. I confe.ss that I am not much imt»r.'SM;(l 
jjy this judgment or its value as an evidence in this ea’-e. 

The next important documents on which reliiinee is plnced by liie, 
ether memorialist in parlieul.'ir (but which may also he refiTrcil to in 
disp(r.-ing of the ease of Lnl Ilnrprasad Singh Deo) is an order of 5'r. 
Griinley, the Commissioner, dated the 22nd August, IB'JO. By that order 
he directed that as many companies, capitalists, tr.iders, etc. wt-r** lil.ely 
to come to the Ibditieal States of that ilivisdnn in order to take eoiitr.tel of 
mints, it was neecssniy to write to all tie* Bajiis, Zamindars .nul iniiinlc- 
nance-holders of Jfnqos tliiil .should any eonip.auy or otlier person wish to 
mate any sort of se'tleinent with them, they Mioiild not iiiiil." any sort 
of FeMiejnent without his previous opinion and bnnetion. Nov, the nrgu- 
^ment is that the Commissioner <lid rceogni.sc by this order the right of 
the maintenance-holders to grant Ic.ascs. I Rhould not at Inch much 
impoiianec lo a pencrel order of this character when it was indiscriminately 
ndilresscd to all the Rajas, Zamindars and ronintcnnncG-holdors, Ihmigh, if 
there were other evidence in support of the memorialist’s cltiini, I might 
have attached some importance to it. 

10. In tlicir pre.sent letter No. C.-4 23-31 D-N., dated the Gtli Seplcmbcrr 
1921, the Central Provinces Govemiucnt lay stress upon the fact that 
the iitatU-s of tlie ostnlc-lioiders in Sirguja is entirely difTeronl from that of 
the Zamindars in Bengal. As T have shown above, this npiiiifiiit dis- 
•inction is, to my mind, wholly immaterial for the inirposcs of a (li'"isi»ti * 

in this cabc. They have also pointed out in their loiter that both the « 
mc]noriaIi.sts claim that coal had been extracted, and that the fuel of tlicir 
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Ifo. 45. 

(I-H) 

Question whether the Punjab Government are competent to prohibit the 
import of any encisahle article under the Punjab Ezdse Act, 1914^ 
as amended by the Devolution Act, 102D. (Scope of rule 49 of the 
Devolution Buies.) 

I 

{7th December, 19Z1.) 

The words ‘ with the previous sanction of the Gcn'ernor General in 
(liegislativc Dep.irt- Council ’ have been deleted from Sections 4 and 
nent unofficial No. 722 lE ot the l^unjnb ISxeiLC Aci^ 1914, by virtue ot 
of 1321). Devolution Act, 1920. It would therefore bo 

competent to the Local Government to prohibit ‘ the import of any excit 
able article ' into the Punjab. The Baroda-madc spirit is such an excisaMo 
article within tlie meaning of the definitions of the words ‘ excusable article ' 
and liquor [S. 3 (6) and (14)]. Sec also S. 16 and 31 of the Punjab 
Act. 

2. I do not thinli Section 80-A (3) (b) of the Government of India 
Act has much to do with the point at issue. It would apply where thi> 
local legislature wanted to make without the preiious sanction of the 
Governor General any law aiTeeting the customs duties for the time bon;; 
in force and imposed by the Governor General in Council for the generdi 
purposes of the Government of India. The Punjab Legislature does net' 
propose to make such law. The law is there already and tlie Local Govern- 
ment is exercising or seeking to exercise certain power nnder it 

S. The limits of the powers of superintendence, direction and control 
to he exercised by the Government of India in relation to transfem'd 
subjects arc defined by rule 49 of the Devolution Buies and I agree with 
hir. Graham in holding that the prohibition of imports of the Barada-made 
spirit into the Punjab cannot, amount to an inter ferenee with die 
administration of the central subject of customs so as to justify the Govemoi 
General in Council to interfere under Bale 49 (1). 


IL 

(nth January, 1932.) 

With all respect to my Hon’ble Colleague Mr. Innes, I r^ret I am 
nnable to modify my origini:. opinion. 1 have carefully considered die 
last portion of Ms note, but I cannot see any valid reason in law in put- 
ting a large meaning upon the word administration in rule 49 (f). It is 
not difSeMt to conceive that the action of a minister of Education ur 
Public Health may affect some central subject indirectly but the point 
is whether it was intended to use the word administration in such a laige 
sense. If that were so, 1 think this power of interference could be used 
with great freedom in the name of safeguarding the administration of a 
central subject. Personally I think that as a matter of interpretation the 
Anew origiu^y expressed by Mr. Graham in paragraph 2 of hJs note, dated 
the 3rd of December last, is the nght view and I should not be understood 
to depart from it. . , 

L149LD 
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* Ho. 43. 

Question of the continuance of the issue of certificates of naturalisation 
under the Indian Haturalisation Act, 1852. 

(30th Novonber, 1931.) 

Under section 2 of the British Kationality and Status of Aliens Act. 

... 1914, it IS ncccs'<ary that an alien, ivho makesE 

nnSSit an application for a certificate of naturalisation 

of 1921). to the Secretary of State, should satisfy him 

that he is of jcood character and has an adequate knowledge of the 
English language. Under section 8 of the Act, the Government of any 
British possession may similarly grant a ceriifieate to an alien, sub- 
stituting any language which is rccogni'cd as on an equality with the 
English language. I agree with Idr. Graham in thinking that for many 
purposes the Icadiug veriiaeiilars are on an equality with English in 
this countrj', and I sec absclately no reason uhy in cvci-y ease ue mu‘.t 
insist upon an applicant showing that he lias an adequate knowledge of 
the English language, when he may equally be in a jiosition to show that 
he has an adequate knou ledge of some leading vcrnnciilnr. 

2. On the second -point relating to diildrcn, I must say that the law is 
in an extremely unsat isf^eloiy condhion. As regards children born 
before naturalization, the Irdmn Act of 1852 is, os poinled out by Mr 
Graham, silent, and that probably because, ns he points out, the English 
law too at that time was sileut It was the Enriisli Act of 1870 by which 
the minor childrcii of a raliiraliscil falhcr acquired the notioiialit;' of 
their falhcr by loasnn of their residing with iiim during their minority 
in any part of the United Kingdom. The law on the subject is diseiissed 
at some Icngdi in Sir Fiedcnek Smith's (Lord Birkenhead’s) book on 
International L.sw, chaidor 3. It is inlercsliog lo note feoin it tiint tiie 
practice varies in various paits of Euiopc. In Sweden, chililrcn of 
aliens bom in Sweden become Sw’cdish if llity are domiciled in the 
country till the age of 22. Ansiria. Germany, Uenmnik, Uteece, Non. ay 
and Switzerland determine national character by reference to the father’s 
nationnlUy. Bnssian praelicc appears to he siinilnr, with the addition 
that all pciToiis born and brett on Riis'.ian soil are entitled to claim Kussi.sn 
nationality ■Rhatever their parentage. In Italy, the piiiieiple of fiee 
choice by the cliildrcn pravails, but they are Italian subjects when the 
father has been domiciled in the country for ten years unless they elect lo 
the Contrarj’. In France, evciy child born in Prance is to be deemed a 
French citizen Unless he has made a dcclarntion of aheinigc in the year fol- 
loiving the attainment of his majontj'. Personally, I think that the nile 
which we should adopt is the English rule whicli is now embodied in section 
5 of the English Act of 1914, tlie effect of which is that the Secretary of 
State may, if he thinks fit, on the a]iplication of an alien, include in the 
cert|ficate the name of an3' child of the alien born hefon the date of the 
certific.'itc and being a minor. It give.s the child the right lo make a 
declaration 6f alienage within one year after .sttaining his majority. Tn 
my opinion, much wall depend upon linw llic naturalization of the father 
has taken place, when the child is born after the naturalization of its 
father. If the father has been naturalircd under the English Act, I do not 
Mink that there can be any serious doubt as to tlic status of liis cliild who is 
Dom within British Dominions after his iintur.'iIiz'Umii. But if the 
, L149LD 
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(Olh December, 19S1 ) 

TItc point raised m the case is one of considerable naportance, aod 
nlthoug:li tlic balance of considci attons inclines me to accept the virn of 
Ui Gialiam, I cannot ssy that a contiar; %ien is altogether impossble 
Tt appears Ill'll by jcason of the resignation of Lord Sinha of bis oQice 
of Goiernor of Bihar and Orissa, the Vice President of his L\ccuti\e 
Council is bolding and executing tbe ofiicc of Gosemor under Section 91 (1) 
oi the Government of India Act The question nhich non anst^ is 
n hether bj reason of the fact Gist tbe Vice President of tbe Council is 
acting as Governor, there is a vacancy m llie Kvceutivc Council, ninth 
must be Jillcd m tbe manner provided by Section 92 Section 90 deals 
vutli the case of a temporar} vacancy in tbe cdlcc of Governor General 
Tender that section the Governor of n Prcsidcnev, nbo nas first appointed 
to the office of Governor, is reqtuicd to bold and cveeute the office of 
Governor General until a s7iecc<itor arrives or until some person in Indii 
IS dul> appointed thereto But vrbcu sucli a Governor acts as the Governor 
General clause (2) of Section 90 icquiics that bis office of Governor shall 
be supplied for the time during vrliicb he acts as the Governor Gcmeral 
in the manner diiccted bj^ this Aet with respect to vracancics in the ofliee 
of Governor. Thctc are no taich wrords to be found m Section 91 (2), 
and Mr Graliam argues tbit tins omission in Section 91 (2) vras mten- 
tionnl 1 am ineliucd to agree with him If it was intended that vrhen the 
Vice President acts as Governor, hu> office as blember of the Executive 
C ounctl must be ‘ supplied ’ in the manner required bj Section 92, most 
piobabh' there would have been a provision to that e^ect in Section 91 (2) 

Tlie contrast betneen Section 90 (2) and 91 (2) is therefore verv na- 
po'tant, and for this reason I am inclined to agicc that it is not ncccssarv 
to appoint a fliird Member of the Bvceutive Council in Bihar dumg the 
time that the Vice Picsidcnt nets as Governor. 1 am fortified in this 
V lew upon a consideration of Section 92 If one loolvs merely to the prwvi 
sions of Section 92 (1), one mav find it difficult to hold that in the events 
which have happened theic is not a vacancy in the oifice of a hlcmber of 
tbe Evceutive Council in Bihar TJic opening words of clause (2), that 
IS to say, “ until a successor ariivcs " tndteafe, to my mind, that the 
vacancy eontempfated by Section 92 is of a different character from that 
which has happened in Bihai I am afraid 1 cannot treat this ease os 
fsllmg under Section 92 (3), as to do so would be to put too much strain 
upon the language of that clause I am therefore indined to thinh that 
there is no necessity for the temporal} appointment of a third Member of 
CounciL 
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' No. 44. 

Political agitation in Administered Areas against Euling Princes and 
Chiefs. (Application of Section 124-A. of the Indian Penal Code to 
Indian Princes). 

(fltA Dcecmhcr, 1931.) 

At the outset I must say that I feel considerable diiilculty lii trriting 
(licgislatwe Depart- ^ jjote on this snljjcct owing to the vagueness of 

proposal. It will appear from my note of 
" ‘hVtMi pages 6-7. ihe* 26th September, 1921, that m my opinion 
section i24-A. of the Indian Penal Code could be made applicable for the 
protection of the Princes to the areas in which jlgency Courts exercised 
. jurisdiction, and that for those areas, section 124-A. of the Indian Penal 
* Code -would have to be modified so as to malte it applicable to Indian 
Princes. But this is a small remedy, and from the nature of things it 
can have a limited application. I presume that it is now proposed to 
have a substantive section in the Indian Penal Code for the protection 
of Indian Princes more or less on the lines of section 124-A. It is on this 
assumption that I shall now proceed to discuss tiic suliject. Having 
given the matter my most careful consideration, I regret that I am unable 
to support the proposal for more reasons than one. It seems to me that 
there are legal difficulties to be surmminted. But quite apart from legal 
difficulties, there are, to my mind, political considerations of a weighty 
character, which make it undesirable that -we should extend the scope of 
the law of sedition to the extent to -which it is proposed to do it. Assum- 
ing that -wc have another section, 124-B., in the Indian Penal Code with 
the -words " an Indian Prince or the Government established by law in 
a Native State ”, in. place of ” His Majesty or the Government established 
by law in Britirii IndSa ”, I find it difficult to -n-ork out the various cxplana- 
-fions attached to\cction 124-A., wliich I presume will also have to be attach- 
^ to the new section. Under section 124-A., the expression " disaffection ” 
indudes ” disloyalty and all feelings of enmity 7. A British Indian 
object is bound to be loyal to His Majesty. I do not think that there 
is any legal or political obligation on him to be loyal to an Indian Prince 
or Ruler of an Indian State. As I understand the law, loyalty and allegi- 
ance go together, and it seems to me hard for a British Indian subject to 
be accused of disloyalty towards an Indian ruler. The fact of the matter 
is that the law of sedition, as it is incorporated in section 124-A , is much 
^der in its scope than the English law. Wc can work it successfully in 
British India as i^ainst British Indian subjects. But it seems to me 
,tfaat if once extend it so as to punish British Indian subjects for -what 
m called sedition under the Indian Penal Code in relation to Indian 
States, we shall have to face enormous difficulties. Even in British India, 
the expression ” Government established by law in British India ” has 
^ven Me to a considerable amount of discussion not always very iUuminat- 
^ instoncc, in the well-known case of Tilak, Mr. Justice Batchdor 
held that the Government established by law acts through human 
agenqr, and adimttcdly the Civil Service is the principal agency for the 
administration of ^e country in times of peace. Therefore, when you 
_Cml Semce en hloc, the question whether you excite dis- 
affeebon against the Government or not, seems to be a pure question of 
LI49LD 



100 


irOTCS AN'D MmnTES B7 sm TCJ BAHASUB SAPJtU. 


to persons of the latter class being put to hard labour ; but I do ccrtablp 
feel that we hare got to diserJinmate. If this can be brought about 
the division of rigorous imprisonment into two hinds corre^ondii^ to 
the second and the third divisions in England, 1 should be satisfied. 

The desired changes might be ciTceted by rules which might be framed 
under the law, but 1 would prefer that we amended our law itself and gave 
the neecssaiy powers in this behalf to eourts of law. 
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in Britisli India to foment revolution or rcTiellion within their States. 
And it definite leaislatioii is undertaken to protect them against attempts 
made in British India to foment rebellion or disorder in their States, I 
should not object to Mieh a legi'>lntion. But there 1 must draw the line. 
There is no in^gennus press worth the name in Native States ; and I 
do not anticipate that for years to come they will allow a free press to grow 
up within their juri--diution. The only nu-an*. oi ventilating thdr griev- 
ances available to their subjeets is by nppronching the press in British * 
India. Although it is undoubtedly true that »omc unscrupulous 
journaliste iu British India who iiileresl themsches in the aifairs of 
Native Statas. overstep the limits of legitimate criticism, yet it seems to 
me that Uic danger of enacting a Ian, such ns it is proposed to enact, is 
far greater than the evil which it is t>ought to remedy. 

3. Lastly — and I do not wish to lay more stro's than is ncce‘«nry on 
this — it is a fact thiit a great many subjects of Native States go to big 
towns like Calcutta, Bombay and Cawnpnrc for piirpoHis of trade, and 
it is notorioius that in Tccent yciirt. mucli of the sinewu of war have been 
supplied by these men. Some of them have lalten a leading part in 
agitation against the British Gai-ernment } hut 1 am not aware tlmt any 
strong steps have btvm taken by the rulers of these Stales to piolcel lis 
from the .sedition to which their subjects arc eitter diri-ct or nidirrct 
parties. For .all these re.asons I very much regret that I am not in favour 
of the proposed legislation, e.vcepting in so far as it may seek to give 
protection to the Princes and Statc-s against actual attempt at rebellion or 
civil disorder in their Slates. 
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Biitish India by Letters Patent Now Section 107 of the GovemmeDt n{ 
India Act prescribes the pow ers of Hie High Court Bith respect to nib 
oidinate couits, amongst uhich pouers is the pouer to direct the transfer 
of any suit fioin any subordinate eourt to anj' other court of equal or 
superior jurisdiction It must also be borne m mind that each of the 
High Courts has supermtendenee oier all couits for the time being, subject 
to its appeUate juiisdiction 

Nob , as pointed out abo\e, by clause 10 of his Bill, Dr Gonr seeks 
to supei impose upon a Digli Couit a higlier court exercising upon Ibe 
former the pouer of superintendence, reiision and control 

3 By Section 11, as 1 haie pomted out, be giics the power to the 
Supreme Court to uitbdraw anj case to itsclt, oi to tiansfcr a ci<'e from 
any courts subordinate to it to any othei court To this extent bis Bill 
obMousIy affects an Act of Pai Lament within the meaning of Scebon 6a 
(2) (i) of the Government of India Act It -is also possible to hold that 
to the extent to ubich he allous a light of appeal in ctiminal cases^ there 
may be a conffict beta ecn the pou ers ol the High Coiiit to pnss a sentence of 
death on any of Ilis Slajestj ’s subjects bom m Europe or the children of 
such subjects uitliin the meaning of Section Go (3) of the GD\enmieiit of 
India Act and clause 13 (h) of his Bill These re-isons uould, in vsy 
opinion suffice to support the iieu that it is not competent to the Indian 
Legislature, constituted as it is by the Go\ eminent of India Act, to create a 
Supreme Court To put it \erj model atclj, the question, to mj mmd 
IS not free from consideiable doubt, and haMiig studied the proMSicns of 
-^hr Government of India Act and a numbei of judicial decision^ J sm 
inclined to the vieu that it uould be unsafe to giant anj sanction 

4 I am afraid that in disposing of this case, ue cannot denie much 
assistance from the Austrslian, South Afiicsi or the Csnadian Statutti 
The Supreme Couit of Australia was crented b\ Section 71 of the Common 
wealth of Australia Constitution Act, (G3 and 64 Yictoria, chapter 12) 

The Supreme Couit of South Africa was cieated bj Section i)3, 
South African Act 1909 (9 Edw YII ehspter 9) 

The Supreme Court of Canada was established bj the Canadian Act 
(38 Victoria, chapter 11), whieh has since been amended by other Acts of 
Parliament 

It w'lll thus appear that aU these Supreme Courts hate been cre-thd 

Acts of the Imperial Pailiament and tor this leason we cannot judee 
of tlie validity of the Supreme Court, which is sought to be moated bj 
Dr Gour m the bght of the Acts of Parliament constituting these Colom d 
Supreme Courts These Acts would no doubt, be ver^ useful to us if 
we eould get over the preliminaiy difficulty of the powers of the Indim 
Legislature and the sanction necessan for this Bill Whether thes** 
Colonidl Supreme Couits could be meated under the Acts granting eon 
stitution to each of the Colonies is to my mmd not a leiy material ques- 
tion In the first place, their constitution gives them much ampler powers 
than onr constitution does In the second place, it seems to me that we 
cannot get met the fact that tiie Supreme Courts of these Colonics were 
created by Acts of the Jmpenal Parliament 

The Colonial Law 8 Validity Act, (Victoria, chapter 63), provides that 
every Golouial Legislature shall have, and be deemed at all times to have 
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No. 46. 

(MI) 

Effect of the resignation of Lord Sinha, Governor of Bihar and Orissa, on 

the position of lUEiiusters appointed by him and of members of his 
Esecntive Council. 


I 

{8th December, 1921.) 

* 

I have read the telegram from the Private Secretary to His Ezeellcncy 
{Legislative Depart- *0 the Home Department. Lord Sinha, the 
meat unofficial No. 736 Governor of Bihar and Orissa, having resigned his 
of 1921). . s office, the question which has arisen is whether his 

resignation has the effect of cansing a vacancy in the office of the Ministers 
appointed by him. Section 52 (1) of the Government of India Act gives 
the Governor of a GoVemor’s province power to appoint Ministers, and 
provides that any hfjnisters so appointed shall hold office during his 
pleasure. I understand that no appointment has yet been made in place 
of Lord Sinha, but that under Section 91 of the Government of India 
Act the Vice-President of the Executive Council of Bihar is holding and 
executing the office of Governor. 

1 do not think that the words “ during his pleasure ” in Sectiop 52 (1) 
mean anything more tiian this that, if the Governor who has appointed a 
Minister desires him to go out of office he must go out of it. I do not thinl: 
they necessarily imply or can be held to imply that upon the retirement 
or death' of the Governor who appointed a hLnister, the Minister also goes 
out of office. No doubt, Lord Sinha’s successor, whether he is an acting 
Governor or a permanent Governor, can in the exercise of his pleasure 
ask a Minister to gO out, but until such pleasure is exercised I do not think 
that the mere retirement of a Governor has the result of causing a vacancy 
in the office of a Minister. 

2 Anson in his Law and Custom of the Constitution, Volume 11, 
discusses the e&ect of the demise of the Crown and after referring to the 
various earlier statutes refers to the Demise of the Crown Act, which enacts 
that the holding, of any office xmder the Croivn, whether within or williout 
His Majesty’s Dominions, shall not be affected, nor shall any fresh appoial- 
ment thereto be rendered necessary by the demise of tte Crown. He 
then snms np the present position as follows : — Thus the demise of the 
Crown no longer affects the duration of Parliament, nor the tenure of 
office, thot^h legislation has in no way affected the prerogative of Ihe 
Crown as to the dissolution of Parliament or the dismissal of Ministm-s.” 
(See also Halsbuiy’s Laws of England, Volume VI, page 384.) I do 
not think that it is very necessary to rely'npon this analogy, but it does 
to a certain extent support tbe conclusion at which I have arrived upon .m 
interpretation of Section 52 (1) of the Government of India Act. Sly 
answer, therefore, to the question referred to me is that in my opinion 
the Ministers already appointed by Lord Sinha can continue to hold office 
until dismissal or resignation, and that the resignation of Lord Sinha has 
not the legal effect of terminating the offices of the Ministers. 
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Ko. 49. 

QaeBtjou be to vrhother Sir Suremdranath Baaerjee should be ellovred to 
draw the coznpassicmatc allowance of £s. GO a jnonth granted to him 
in 1874 in addition to bis pay as a Miiuster of the Gorenunent of 
Bengal. 

(4th February, 1922.) 

Sir Snrcndranaih (then Mi.) Banerjee was dismissed from the Indian 
(Legi^lttire Dppart- Civil Service bnt the Secretary of State gave him 
nent imofBdal No. 37 of a compassionate allowance of 50 a month. He 
is at present one of the Ministers of the Beneal 
Govemment and the question which has been referred to ns is whether, so 
long as he is receiving the Minister’s salary, he is also entitled to draw tlm 
Ks. 50 a month ; or, whether the latter ^ould remain in abeyance. 

The provision for the salary of a Minister is to be found in SecHan 
52 (1) of the Government of Ibdia Act. 1 am afraid Section S5, as it 
stands, will not apply to ^e case of a Minister, as in para. (1) it refers 
to the Governor General of India and to the other persons mentioned m 
tlie second Selicdule to this Act The sccqnd Schedule to this Act makes 
no reference tx> Ministers, and for this reason I think that Section 85 (2) 
(5 ) cannot apply to the case of Sir SurendranaGi Banerjee. Besides, as 
Mr. Graham points out, a compassionate allowance granted under Sec* 
tioQ 353 of the Civil Service Regulations is not a pension. Section 85 
(2) (h) makes no reference to a compassionate allowance at all, and I 
^ree with Mr. Graham that the question must be referred to the Secretary 
of State who sanctioned the compassionate allowance to Mr. (now Sir 
Surendranath) Banerjee. At the same time, I feel that the matter is not 
of very great importance, and I sec no reason why it should not be settled 
without a reference to the Secretary of State. Sir Surendranath is now 
getting a very substantial salary, and a loss of Rs SO a, month 'will perhaps 
not matter to him at alL I wnnder whether it would be regular to make a 
lefereime to him, so that he himself might declare his readiness to forego 
tlus sum daring the tenure of his office as a Minister. If thds procednT® 
'will be irregular, then I think the reference to the Secretary of State must 
be made. 
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No. 47. 

Treatment of political prisoners. 

(Sih January, 1922.) 

I cannot exactly understand what the Secretary of State means by 
(Legislative Depart- saying that in the case of certain political offences 
meat iiuomoial No. 724 a longer term of imprisonment should he pres- 
of 1021;. cribecl. Chapter VI of the Indian Penal Code 

deals with offences against the State. An examination of the various 
sections in this chapter shows that the sentences prescribed are either 
death or transportation for life and forfeiture of property, or 10 years or 
seven years, and three years under Section 129 which is really not of 
the same character as the other sections of the chapter are. Take for 
instance, Section 124-A. Under this section the accused may be puuisliod 
with transportation for life and any shorter term to which fine may be 
added, or with imprisonment which may extend to three years, to which 
fine may be added, or with fine. I have known long terms of imprison- 
ment and also short terms of imprisonment being passed by Judges. The 
length of the sentences depends, in the first place, on the gravity of tlie 
offence in any particular case and also, as my experience shows, on the 
temperament of the trying Judge. 'It seems to me, therefore, that so far 
as the Penal Code is co.neerned, there is little justification for saying that 
the sentences already provided for by it are not severe. I do not 'mow 
whether the Secretary of State had in view the Criminal Law Amendment 
Act and the Seditious Meetings Act — ^the two Acts, the repeal of which was 
urged by many members of the Repressive Laws Committee. I doubt very 
much therefore whether we could persuade the Legislative Assembly to 
agree to any enhancement to the sentences in our penal law. 

2. The question of the treatment of political prisoners is likely to lie 
raised by the Assembly in the next session. It is already the subject of 
piiibUc discussion. I do not thinli that it is altogether imiiossible to group 
political offences in the manner suggested by the Secretary of State, and 
like Mr. Sarma, I would in this respect support the Secretary of State’s 
suggestion. I also agree with Mr. Sarma that the category of sucli 
offences should be strictly limited. What is really at the back of the mi mi 
of those who talk of political offences is that persons who are convicted 
under certain sections (I do not say all) of Chapter VI of the Indian 
I'enal Code or possibly of the offence of criminal conspiracy, when it has 
any relation to political views, should be dealt with in a manner different 
from the ordinary or habitual criminal. I do not think that it is impossi- 
ble to group such offences. When in actual practice we treat or propose 
to treat a certain class of offenders in a special manner, I do not think that 
there is any advantage in < our -ref using to give a statutory recognition to 
t’nis Jiistinction. I also agree with my Hon’ble Colleague, Mr. Sarma, 
that the Legislative Councils are not likely to assent to light labour being 
awarded where the imprisonment is simple on fhe ground that the law 
will be made more severe. As regards rigorous imprisonment I agree 
that the courts should have the power to sentence the offender to imprison- 
ment with either hard or light labour. It is quite obvious to mj’’ mind 
that the sort of labour to which we may put an ordinary hardfened criminal 
is not the sort of labour to which a person belonging to a different station 
in life or an educated nerson should be put. It is r-'- ■‘’’■'t I am oppo«“d 
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Ho, Bl. 

(i-n) 

Incorpor&tioii in the rules framed under Section 96-B (2) of tiie Chrrent- 
mont of India Act of the rules reLating to the exclusion of foreignen 
from GoTcmnient appointmente and public oiBces in hadia. 

I 

I 

^ {IStK March, 1S22.) 

Personally, I shotiM have thought that tlic resolution of the Khh 
(L-ginfcii™ Dppart. ^^•'‘5’ feufiicient for all practical pnrpoiies. 

iKpnt irapffidal No. 770 In the i-ccond paragraph, it is stated t^t '* the 
ueij. GdYcrnment of India iiave therefore decided, uitli 

t}i(‘ approval of the Secretary of State, on a general policy of esdiisioa 
of all foreigners, subject to exceptions being made in special cdscs.” At 
ih’^t the point raised was whether a rule of exclusion as against foimgncis 
C'Uild be made under Section 06-B, and Joint Secretary was of opinion— 
an opinion with which I agree — ^that saeli a rule would be outside the scope 
of {button But though Section 9&-B might not justify the framing 

of such n rule, cxecntiie orders to the same effect could be passed by the 
Secretary 'of State. The Governor General in Council lias issued a rcsoln* 
tjon on the subject with the approial of the Secretaiy of State but if that 
will not suffice and the Secretory of State must himself issue independent 
onlei^, I have no objection to the appetite for orders from the India Office 
being satisfied ' 

2. Now, the point raised is whether the proposed order, if it is not 
issued under part VII of llic Qovemuient of India Act, will be enforceable 
in i-Gspcet of transferred subjects. The Governor General in Council can 
exercise his powers of snperi,ntcndenec, direction and control in rebition 
to transferred subjects in a Governor's province only for the purpiftM 
mentioned in rule 49 of the Devolution Bulcs. One of these purpose'! 
the safeguarding of the administration of central subjects. Now, defence 
of India is a central subject, and if is uj'yd that if Local Governments 
can enlist foreign spies for the adminihlration of transferred subjects, 
the administration of the defence of India by the Central Government 
will be prejudiced. This is possible, though I verj' much doubt whether 
Local Governments will cniragc foreign *' spies ” for the administration 
of transferred subjecte. Without going into any question of policy, with 
n hich I am not at present concerned, I desire to point out tliat such an 
extended interpretation of rule 49 — I do not say that it is an impossible 
interpretation — may m actual practice work as a serious limitation njxui 
the ^oiee of officials by Ministers. A Minister may perfectly in good 
Lnth wish to appoint a foreign expert as specialist to some post and yet 
he will feel that he may be overruled by the Central Government on ffie 
ground that in their opinion the appointment of the foreigner is undesir- 
able. In a matter of character I should much rather trust to the good 
sense of the Minister than to a prohibitive rule of this kind which is likely 
to bring us into conflict with the responsible section of tiie Government of 
a province. There is the Governor’s personal influence and advice also 
to be reckoned with. For these reasons I regret I 'am unable to agree 
to the addition of the words which relate to transferred subj’ects in the 
provinces. 
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No. 48. 

Formation of a Supreme Court of Appeal in liidia. 

{23rd January, 1922.) 

ini!S'^A''’proira*^*TD^ ^ coiisWcrcd Dr. Gour’s Bill and the 

Sos.’l-s, A. c.). opinions recorded in this Department. 

On the merits of the Bill, I do not wish to express my opinion at 
length. 1 hare hou'orcr read the notes of the various Local Govern- 
ments and the High Courts, which arc on record. It seems to me that 
the bulk of Indian opinion is in favour of the cstablislimcnt of surh a 
Court, though 1 cannot overlook the fact that there are some important 
dissentients from this view. 

1 do not think it necessary to discuss the question of policy at great 
length at this moment ns I expect that I shall have another opportunity 
of expressing myself, I shall, Uicrcforc, go into the constitutional question 
which arises in this case, more particularly with reference to the ncccasity 
of sanction. 

In order to appreciate the re.*il nature of the Bill, it is neccssiary to 
bear in mind the functions which it assigns to the Supreme Court. These 
functions arc summed up in clauses 10, 11 and 13 of the Bill. By clauso 
10, Dr. Goar gives the Supreme Court the general power of superin- 
tendence, revision and control over all Courts, civil or criminal, howso- 
ever established or continued. The Supreme Court is further to exercise 
the .same power of superintendence, revision and control over the several 
High Courts as the High Courts themselves exercise over the other courts 
subordinate to them. 

By clause 11, the Supreme Court has the power of withdrawing any 
case for trial before itself, and of transfen'ing nnj- case for trial from any 
courts subordinate to it for trial hy any other court. 

By dausc 13, the Supreme Court lias the power to entertain appeals in, 
criminal cases subject to certain conditions. 

2. The powers of the Indian Legislature to make laws arc set out in 
Section 65 of the Government of India Act. By Section 65 (1) (a) the 
Indian Legislature has power to make laws “ for all courts ". Obviously 
enough the expression " all courts " in this clause cannot mean only the 
courts existing at the time when this Act was passed. The power of the 
Indian Legislature to create new courts Ls beyond doubt and lias been 
judicially recognised in several cases, the latest of which arc the two 
Patna cas&s recorded in Volume III of the Patna Law Journal. They 
were, however, eases relating to the creation of special Tribunals under 
the Defence of India Act, but neither the judgments of the Patna lligh 
Court nor the words of Section 65 (1) of the Government of India Act 
can suRice for the disposal of this question. It must be borne in mind that 
the Court which is intended to Ire created hy this Bill is not a Court sub- 
ordinate to tliB jurisdiction of any High Court, hut a court to which nil 
the existing courts shall he huhordinate. Therein, to my mind, lies llio 
whole difTicnlty of the question. Lc.sving aside early hisloiy of the 
creation of the various High Courts in India, it is snRlcicnt for the present 
to refer to Part IX of the Government of India Act, which deals with the 
constilufion and the powers of the Indian High Courts established in 
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No 52, 

Ihterpretatios of tbe words " ezisjaDg acccmng nghta " occurrmi^ la ^ 
proviso to snlMdanse 2 of Section 96 B ot the Ckivemment of TtiSi h 
A ct 

{17ih March. 1923 ) 

Mr Casson has formulated the question as foUowa * — 

“ Whether Seetion 96 B ensures compensation for pvil sen ants 
(legislative Dcpirt i»here appointments nhieh they might 

meat unofficial Ko 139 expect m tile ordinary eolitse ads 
of abolished " 

The qacstion appears to me to he bristling with difScpIty pf gn esfi^> 
(iidmarj cliaraetcr by the reason of the fact that the Wgnage of Scotian 
96 B IS not sery easy to construe Before I make any atteiqpt at the coH' 
struclion of the Statute, there are a few general observations vrhidi I 
fhouj^d like to make 

It will. he noticed that Part VII A. of the Act deals vnfh the Gial 
Sen ices in India, while Part V III deals spectfieall} with the Indian Civil 
Service Section 96 B (1) first of all embodies the well known, constitn 
uonal puneiple that every person, in the seivice of the Crown holds oftioo 
doling His Majesty’s pleasure It then lays down the principle that the 
onlw aathorjty which can dismiss such a servant is that which appauthu 
him If any person appointed by the Secretary of Sta^ n\ Conmal thaiks 
himself wronged bj an order ojt an ofScial superior in a Gov emor’s pm 
Vince, he has a r%ht of redriss by compkunt to the Governor of the pio- 
vince 

2 We next come to the second clause which is the most mporfanf 
dause in connection with the present question This clause confers upon 
the Secretary of State in Conned power to make rules ±or — 

(1) regulating tiie classification of the Civil Services in India ; 

(2) the method of their recruitment , 

{3) their conditions of service , 

(4) pay and allowance , and 

(5) discipline and conduct 

The=e rules fiam’d lij the Soerefary of State in Conned may delegate 
the power of makaig rules to the Governor General in Council, er to 
local Govemmeiits or authoiize the Indian Legislature oi Local Legis] - 
lures to mal e the laws regulating the public services to such an extent and 
in respect of such matters as may be prcs;ciibed 

3 The second danse of the section is followed by a proviso, which I 
think must be read as a proviso to tins clause and this danse only As 
regards this proviso, I agree with Mr Casson that it must be read as sub 
ject to the second danse which embodies the mam piuteiple The effect 
of this proviso, to mv mind, is that every person appointed before the 
f ommeneement of the Gov emment of India Act of 1919 by the Secretary 
of State m Council to the Civil Services of tlie Crown in India, is entitled 
tc retain all bis existing or aeeraing rights, sad should be lose anv of 
them, he is entitled to leceive compensation for the loss from the Secretary 
of Stete m Council The assessment of the compensation most be jnst 
and equitable The implication of this proviso is that those officers who 

LUDLD 
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Jiad full power witbin its jurisdiction to establish Courts of Judieature 
and to abolish and reconstitute the same, and to alter the constitution 
thereof, and to make provisions for the administration of justice therein. 
But by Section 1 of the Act, it does not apply to India, and it is therefore 
useless to rely upon this Act. 

In the case of the Bishop of Natal (Moore’s Privy Council Appeals, 
Volume XVI, English Eeports) it was laid doivn by their Lordships of 
the Privy Council that “it is a settled constitutional principle or rule 
of law that, although the Crown may by its prerogative establi^ Courts 
to proceed according to the Common Law, yet it cannot create any new 
court to administer any other law ; and it is laid down by Lord Coke in 
the 4th Institute, that the erection of a n^w court with new jurisdiction 
cannot be without an Act of Parliament.” It is, however, open to Parlia- 
ment to delegate this power to the Indian Legislature ; but the fact re- 
mains that upon my reading Section 65 of the Government of India Act, 
such power has not been delegated to the Indian Legislature. 

5. If only I could hold out that it was competent to the Indian Legislar 
tnre to make such a law, I should not find any difficulty in preserving 
the Boyal prerogative of admitting any appeal to the Prh'y Council 
itrespeetive of the provisions of the Code of Civil Procedure in India. 
But this question does not seem to me to he of any material importance in 
the view that I am taking of the preliminary point in the case. 

For these reasons, I am of opinion that 1 cannot advise His Excel- 
lency to grant sanction to this Bill. 


L149LD 
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1)v the appointment of peisons irho are not members of that Sernee for 
certain special reasons. Bnt it 'n'lU he noticed that these appointments err 
not made bj' virtue of rules which arc contemplated by Section ilG-B, 
clause (2), but by an order of the authority or authorities in India. There 
is no provision either in Section 99 or in Section 100 for compensation 
to any member of the Indian Civil Service for the loss of sueh an appoinf-' 
ment. We have no right to read the proviso to Section 96-B as haviiuf. 
liny relation to Section 09 or to Section 100. To hold that the abolition 
of an appointment which ordinarily in practice is' held by a member of 
the Indian Giiil Service, confers a right of compensation on him, u* 
practically to hold that he has a light in perpetuity to the continuation of 
these appointme,uts. I am not prepared to accept this view as warranlcd 
by the Act. To take a concrete instance. Suppose a member of the 
jbdian Civil Seiwice is a member of a Provincial Executive Council in e 
province, in which as a matter of practice before the days of reforms die 
Lieutenant-Governor nsed to be a member of the Indian Civil Service^ 
Suppose again that there is a vacancy in the office of the Governor and 
llis liIajGSty decides to send a Gkivemor out from England, could this 
Indian Civil Semace member of the Executive Council then say “ I have 
been deprived of the chance of being appointed a Governor which in the 
pre-refomn days would m all probability have come to me and I am thpre* 
fore entiGcd to compensation Sudi a claim would be in my opinion 
wholly untenable. 

5. The conclusion, lltcrcfore, which I have arrived at is tliat the pro- 
viso in question must be read in conjiinction with danse 2 of Section 96, end 
while it gives any individual member of a Civil Service a right of compensa- 
tion against loss in respect of any condition of service, or pay and dlow' 
ance, or right of redress, I do not think that it gives a general right of 
compensation for the loss which may be sustained by virtue of the abolition 
of any post to which in the pre-reform days members of the Indian Civil 
Serviee were as a matter of practice ordinarily appointed. 


L149LB 
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• ITo. 50. 

_ Appeals under Letters Patent. 

- - {ISth Pebruartf, 1932 ) 

: , J[ have gone thiongh tire judgment of Mr, Justice Tudball, Tlie posi- 

(LegiBkftive De]>art- ill Court at Allahabad is tins, 

meat, ' A,', Progs, 1922, Letters Patent appeals under Section 10 of tlie 
Nos. 37-45, .V. O.J. Letters Patent lie against .ludgments of single 

judges in civil cases. A single Judge there has got jurisdiction to hear 
;becond appeals, the pecuniaiy value of which does not exceed Hs. 500. 
Lntil the point arose in this case, it was the usual custom or practice to 
court fee in Letters Patent appeals. The point which now has been 
decided by. Mr. Justice Tudball did not, so far as I can recollect, arise ai 
all during the time of niy practice. Having studied the judgment of 
JlElr. Justice Tudball, I have conic to the conclusion that he has taken a 
correct view of the law, and I cannot agree with the criticism of Mr. Casson. 
‘l' am afraid Mr. Casson has overlooked the fact that the Allahabad High 
.Court has no original jurisdiction and his criticism so far as it proceeds 
on that assumption is, to my mind, based on a misconception Nor can 
l! agree with lum when he says that “ A court sitting on appeal from a 
subordinate court is clearly exercising its jurisdiction as regaids appeals 
from that court”. The Code of Civil Procedure provides only for two 
appeals and' not Tor the third. Appeals under Letters Patent are quite 
independent of the Code of Civil f^oceduie, and, in fact, some provisions 
of the' Code' of Civil Procedure which apply to appeals (ordinarilv tlie 
firat .or the second appeal) do not apply to Letters Patent appeals at 
aii, I need not^ however, go into lliis question. 

2. Tliere is only one point in fhe judgment of Mr. Justice Tudball with 
''regard to which I am doubtful. Ecferring to Section 108 of the Govern- 
ment' of India Act, he says tliat so far as he is aware, Division Courts have 
not lieen constituted in the Allahabad High Court. I should have thought 
that a Bench consisting of two judges in the Allahabad High Court co^d 
very appropnatdy be described as a Division Court. There are specific 
rules in the Boles of the Allahabad High Court defining the class of cases 
\vliich can be heard by a Division Bench, and to the extent to which a 
Division Bench is seized of such cases, it exercises all the jurisdiction ve.sted 
in the High 'Court collectively. It is not necessary, however, for the pur- 
poses of the point which arises in this case, to decide the matter or to go 
into it in greater detail. As I have said above, on the interpretation of 
Section 4 of the Court Pees Act, so far as it has any relation to Letters 
Patent appeals, I have no hesitation in expressing my concurrence with 
the view taken by Mr. Justice Tudball. I also agree with Mr. Graham 
that this is clearly a case for amendment of the Court Pees Act. It is 
not necessary to go into the earlier history of this section, for in the view 
that I take and in the view which Mr. Justice Tudball has taken, it seems 
to me that the word " two ” in Section 4 must necessarily exclude an 
appeal against the judgment of a single Judge under Section 10 of the 
Letters Patent. 
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Biglits of Govraument m regard to Water Power m fijoKa 


' (iSfh Slay, X9t3 ) 

The qucstitm leferred to this Department js 


formrfated hjp- Jfc EodmaD 


*' The point st issae is whether Gcneimaent has fite power to charge 
liojaliy ±or iratei fiom luimisg nvers (or irom resenoir* 
formed firom riinnuig iiieis} when such water is required 
foi hjdro eJcetnc purposes ” 

Ca<iS(ni in his note dated the 1st of 1932 has reiieired at <!oasIde^ 
able length the hisfoiy of the lanous Acts which have been passed 
and he has also refericd to a lai^o notubcr of authorities most of vfudi 
relate to the ngbts of uparian oiracis I do not propose to cmcr as 
large a ground as he has in his note 1 haic studied the cases reternid 
to bj Mr Casbon and several olheis, bat I most confess that so far as tba 
abstract question of law relating to the rights oi the Crown m the flovug 
water of a mer is eoneeiued, 1 have not been able to Bad anj preaso 
authority on the point 


2 There is, honeier, little room for doubt as to the prineiplcs sppb 
cqble to a case of this cbaiacter There are certain general piinoiples whidi 
have been laid down in English and Indian decisions It may be stated 
genet all;^ that ivatcr lowing m a common channel, is not, eaeepting m 
certain cases, the subject of pioperty or capable of being g^nted to cm'* 
body “ Plow mg water is pubhei jam, not m the sense that it is bensm 
vacans to which the first occupant can acquire an exclusive use, but la 
the sense that it is public and common to ^ who have a n^t of access 
thereto ” I need not refer at this stage to the exceptions , they are 
Qomemently summarised at page 358 of Halsbury's Laws of Snglaadi 
ToL 28 BlacLstone in his commentaiy puts the whole matter, to raj 
mind, very clearly. He says that 'water is a movable wandering thing 
in which theie can only be a teniporaiy transient usotractuaiy property 
and which, if it runs aw aj, cannot be reclaimed, whereas the land 
ooieied bj the water is permanent, fixed, and iminoiable, and can be the 
subject of a certain substantial property of wmeh the low mil take notice ' 
Although, gcneralh spealung, it is tine that the Sowing water of a pubbo 
nver cannot form tlie subject of projicity, yet, Joint Secretary points 
ou^ it IS conecnablc that th^re my he cases m which the Crown may own 
properly in such water The Dombaj Lind Bevenue Code of 1878 is 
Very mstructne on this point I do not saj that it is conclusive so far as 
the proposition oi law is concerned , but it certainlj goes to diow thil 
in the opinion of the Bombay Legislature ' all standing and fiowmg water, 
and all lands wherever situated, vrhich are not the property of individuals 
or of aggregate peixons IcgiUy capable of holding property, and escept 
in so far as any rights of such pel sons may be established in or over the 
same, arc the property of Government " (mde Section 87 } StrndJ} 
speaking, it is not necessaiy to discuss this point What is naptalant 
however is that in the event of bjdio electric works being started by an? 
individual, be should be protected against the civil rights of the lower 
tipanan owner The lower nparian owner may bring a suit for injunc* 
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11 . 

' ‘ {30lh March, 1923.) 

1 have had to-da;' a discussion about this ease with ^Ir. Graham. He 
has pressed on me the view that the employment of a foreigner may involve 
danger to national safety. 1 have also read and consideTOd the provisions 
of Sections 6, 7, 9 and 10, Geo. S, Gh. 92. This statute docs not in terms 
apply to India, but bearing in mind the fact that the Sections just referred 
to provide that no alien shall be appointed to any oflice or place in the 
civil sendee of the State, I should be prepared to act upon this principle 
provided it Was limited to the employment of men in the permanent civil 
service. I would not, however, apply* to the cmploj-mcnt of specialists 
in certain departments on certain terms for limited periods. It is thL: 
class of eases which I had in new when I wrote my note of the 15th of 
hlarch and it is with regard to such specialists Giat I should not impose 
any unnecessary restraints on lilinisters. I am, however, prepared to go 
so far to meet the point now raised as to provide Giat before appointing 
a foreigner to any appointment for a fixed period the Minister shall notify 
his intention to the Governor General in Council who may, if so advised, 
object to the appointment. Upon such objection being raised the Minister 
shall not make the appointment but I would not make such appointment 
subject to the npprovjd of tlie Government of India as I think our inter- 
ference with the transferred departments should not exceed the limits 
already laid down. I know some Ministers already feel that there has 
been at times unjustified interference with their departments. 
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Sfomonal from HSr. Jusbce Peersoa regitrdmg Im seniority m tbe Caicntts 

High Gonrt 

{l7ihMgy, 1922) 

I do not thinl. that iUi Justice Pearson has anj case on the mmts 

alteration of the Lettere Patent in his 
^ faioar He lias appointed an Additional Judge 

of the Calcutta Uigh Court on the 16lh November 1920, and continnei 
as such until he iias appointed a pum-'nent Judge of the Court on the 
30th Pebrnaiy 1922 when a new Judjieship nas ci rated ’Upon the retire 
meat of Sir Sayed Sh^lBS ul Huda, Hr Justice Suhrarraidj, a piacming 
Muhanunadan hamster, was appointed in lus place and the Letters Patent 
issued to Mr Justice Suhrawaidj bcai date 25th Pebruatj 1921 Sum 
larly Mr Justice Cuming was appointed fiom the Indian Cml Service as 
permanent Judge of thO High Court on the 10th Noiembei 1921, and h® 
Letteia Patent al«o bear that date It is thus eJe ir to ipy mmd that as 
permanent Judge Hr Justice Suhrawatdv would la* e precedence oier 
Mr Justice Gumiug and Mr Justice Pcai'son , and 1 do not think that 
.jy other weir of section 103 (2) of the Goiemment of India Act is 
posable The words “ unless otherwise pionded in their Patents ”, teaie 
no room lor doubt that sub sn^^ion U) was mlenaea to appiy topennawffi 
Judges Additional Judges do not get an'v Lelten, Patent and, thtrofore, 
this section has nothing to do with Addition'll Judge* The 6o\erMr 
(icneral lu Council can, undei section 301, appoint pt isons to act as Ad 
oitional Judges for such period not c ceeding two j cats, as may he n 
(puied and the Judges ‘o appointed sh 11 wlile «o /"Pling have all ^ 
power* of a Judge of the High Couit appointed hj His Msjesti 
this Act To my mind, CACcpling in ri^aid to jutlicidl powers Addi 
tional Judges stand on a different footing from permanent Judges so 
far as lank aud precedence are concerned I do not think that Mr Justice 
rearson can faivly say that the penod duiing wiuch he acted as Additional 
cludge should count towaids seniority a* again- ^ Mi Justice Suhrawsidl' 

B Mr Justice Cumiug The practice of the Cilentta High Court, whiW 
clearly apueirs iiom the note of Mr Jusiice Jlukheiyt^ is wiiollj agai^ 
the contention of All Justice Peaison I mai saj that that is alstf tw 
piaebee of the Allahabid High Court with wh ch I am more familiar in 
3J20 two Additional Judges, namelj il Justice Ey a> and Mr J;^bce 
Lokul Perahad, ireie appointed as Additional Jiuigi's for two yeJis Early 
in 1921 Ml thrice Anox went on ha c t-'-t-paratory to letiremcnt ana 
siLficeeded by Mr Justic*' Lind aj, tIo has since been eon^med Mr 
Justice Hno\ having now retired so thitMr Justice Lindsay’s appointraent 
as a permanent Judge was subsequrait lO the appointment ol Mr Justice 
Byves and Mr Jtistii,e Gokal PenJiad as Additional Judges In poiut 
of fact, howevei, Mr Justice Lindsay takes precedence over bom tne 
Additional Judges whose teim has again been estended for two ye^ 

It IS also interestitig to bear in mind that, like Mi Jnstice Cuming m too 
Calcutta High Cfonrt, Mr Justice Lindssy had, before heS permanent ap 
poiUtmesL officiated as Judge of the Allahabad High Court on several 
oecasions I evn recollect a few more instances of this character but 
iio use multiplying them The correct view thcrefoie, seems to be that, 
in the events which have happened, Mr Justice Pearsoi canuot daiiB 
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Verc appointed after the commencement of the Act cannot be indemnined. 
'Die words which cansc groat difnculty in this proviso arc “ existing or 
pecruing rights First of all, let us take the cxjircision “ rights 

The word “ right ” lias a distinct and well-defined juristic meaning , but 
when it is used in the pluial, ns it is used in this section (and more 
particularly when flic context itself shows that it has been used noi in. 
n strictly legal sense but in a very exteasive sense) we are not compelled 
to put the strictly juristic meaning on it ; and wc should be jastificd m 
interpreting it liberally. To this extent I am in agreement with tho 
opinion of Sir George Lowndes in hir. Todhnnter's case ; but that opinion 
must be read, in my ojiinion, in the light of the facts of that case, and 
I should not take it to lay down any very large principle. In that case 
klr. Todhnutcr wii.s a member of the Executive Oouncil of I^Iadras and 
as d result of the reforms, he appichcndcd that the number of civilian 
inumhers of the E.vceutiic tlouiicil would lie reduced, lie suftcred or w.is 
going to suffer loss, and in any view of this proviso, 1 think he would 
have been entitled to receive compensation for the loss of the caisfiiijj 
right. What then is the mc.ming of the expression " existing right. s ” 7 
I think in coastriiing the.se words we must refer back 1o the provisions of 
clause 2. Clause 2 speaks of conditions of service, paj* and allow'nnees. 
A condition of sen’ice may be such that it confers a right upon a member 
0? the Civil Service. Pay and allQwnncP>. arc ccrfnmly rights, so that 
it .seems to me that if a mcinhcr of the Civil Service suffers loss in rclalion 
to a condition of service, or to his pay or allownneijs, as I have explained 
above, he is entitled to claim compensation under the proviso, but it must 
be a loss arising b.v s'irtue of rules which has’c been made b.v flic Sccrctiiiy 
of Stato. 

4. The word “ accruing ” presents •■onie diiri^iiUy, and I think that it 
was used in contrast to “ existing rights An existing riglit would 
Biean a right which existed at the time when the Act was passed. An 
accruing right would, I think, mean a right w'hicli accrued to a member of 
the Civil Service after the Act came into force. For instance (here might 
Lc a special allowance given to ofTicers of pertain clas-s, and if by virtue of - 
any rules made by the Scerctnry of Slate that allowance W’as abolished, 
he would again be entitled to compensation. I do not, however, think 
that the pri-v:<.i> or the clause itself confccs any right of compensation 
upon a incinhcr of the Chil Serticc for loss sustained by reason of the 
abolition of an appointment <r a class of appointments to which he might 
have looked forward. For instance, if Commiasionenships were abolished, 

1 do not think that a meralier of the Civil Service eojild say that bccmi.se 
ne might have been n]ipointcd to a Commissionership and beeausc the 
nlinlition deprived him of that ehanec, he was entitlod to that compensation. 
That would he putting too mtieh strain on the language of the section, 
and I think it would lie an unwarranted constniefion of it. It must be 
nolired that the proviso speaks of “ every person ”. It does not, to niy 
mind, lefer to the Civil Kersiee in its corporate capacity. That this 
is so, appears very elcarly when wc compare tho language of this proviso 
with the language of Sections 9fl, !)9 and 100 of the Act. There it will 
be notieod that the Indian Civil Service as n whole is spoken of. Certain 
appointments are reserved for the Indian Civil Service which arc speciricd 
in the third scliedulc, and power is given by Sections 99 and 100 to the 
authorities in India to till those appointments n,udcr certain conditions 
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levy of extra duty on foreign liquors by the G-Jvsmment of Bombay. 

{18th May, m2 ) 

Haimg i^ard to the notification of the lltli Anwl IOPp 
went nnoffic) ti Uo ^2Jl ® the Bombay Garette of April 13th 

0^ ^heic can be no room for doubt that the Bombay 

Government purported to act and did act under sections 12 and 30 of ths 
Bombaj Abkaii Act, 1878 By that notificatioii they directed that oo 
foreign liquor imported at the ports of Bombay and Karachi or importai 
into the Bombay Presidency from othei ports of British India or from 
&dian States, ets , etc , was to be remoi ed from the customs house w 
distillery or across the boundaries of the presidemy to the importer’s or 
tiansporter’s premises m the said presidenigi except under a pass issued 
by an Abkari ofScer. The pass cannot be issued except on the iolloTniis 
conditions — 


(1) that the person clearing the bquor from the customhouse or 

distiUe.ry lias to pay in addition to any customs or excise 
duties pajahle, a fee at the rates specified in that notificah® 
and ' 

(2) that the said fee is pavable in the ease of peisons holding t 

nhoiesale importer’s licence in quarterly instalmeuts on the 
quantity of liquor cleared during the quarter, and m other 
eases b^ore issue of the pass 

in their letter of the 7th Apnl, 1922 the Bombay Government haic 
explained the reason It appears that the Bombay Government have m 
the past calculated the rates of i end fees on the bcssis of the entries m the 
account books of the licensees These books have been found to be unre 
liable the r^lt that there has been loss of revenue and for this 
new method of levj The obyection raised by Messrs Cutler, Palmer and 
Company aud some other firms is that this virtually amounts to imposiiig 
a further duty 

2 Under section 12 of the Bombay Abkari Act of 1878 no e’ceisable 
article can he imported except under a pass issued under section 13, but 
this is subject to the important proviso that in the case of duty-paid 
foreign liquor passes are dispensed nith unless tlie Government by noti 
fication in the Bombay Govemmenl Garctte otherwise directs with respect 
to any local area No doubt the Bombay 6oi emment have acted under 
this proviso Under section 30 of the same Act, every heeuse, permit 
or pass gianted under this Act ' ^11 be granted on jiayment of sudi fee, 
if any ete , etc The fee, therefore, that they aie levying is no donbt 
eoveied by section 30 But it must be borne m mmd that under section 30 
it is not obligatory on the Government to chaige any fees. The words ‘ if 
any ' m section 30 dearly indicate to my mind that if the Goveinmont 
desired to dispense with any fee they coidd So so In the present case, 
however, they have imposed fees for passes It seems to me, however, 
that there is very little room for doubt that m imposing this fee what the 
Bomb^ Government want^ to do was not merety to regdate 
the import or sale of foreign bquor, but to mdve a substantial revenue 
I gather from the papers that they will be making something like Bs 6 
1 7 lakhs as levenue I could quite undqistand their diargmg a fee for 
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Transfer of tlio Control of Aden to tho Colonial Office. 

{SGUi April, 1!>22.) 

to discuss any question of policy beyond 
ment unoffid^ Xa 270 >« '"J’ opinion 3Ir. Bray has represent- 

of 1923). ed the nttitnde of Polilicnl India wiVo-wis Aden 

correctly. Personally I am myself wry strongly opposed to our losing 
Aden. I also confess that I am not much of a believer in any guarantee^ 
given by the Colonial Olficc in regard to the status and treatment of 
Indians. 

2. I shall now deal with the constitutional aspect of the question. The 
central idea of Mr. Bray's iwoposal is “ that we shonid endeavour to 
regularise tlic existing position ns far .is possible, and complete the divorce 
of Indm from all but the p.7rochiaI ndniinislration by wssshing our handa 
of the military administration. That is' to say, we sliotild retain the 
Aden Settlement as part of British India ; the military and political 
affairs connected svitli the Ilintcrlaml would be handed over to His 
iinjesty's Govemment, loch, .stoek and barrel In actual practice it 
wjTf come to cstnfifiV-Jji'ng a rfnaf tTmeniment in ffic SelTicincnf of Aticn. 
The civil administration will under this arrangement lie under the control 
of the Governor General in Coimeil and the military ndmini'-tralion under 
that of Ilis Majesty’s Government. Under >.cet{(>n SS of the Goscniincnt 
of India Act, the suiiorintendcncc, direction and control of the civil and 
mililniy govenimcul of India is vcslcdi in llie Governor General in Council, 
who is required to pay due obedience to all siuli ordera as lie jn.sy receive 
from the Secrefao' of State. If Aden is to be treated as n part of India, 
then it is obi'ions’ that under section 3.3 not only the ctstl but also the 
militarj' government of India must continue to he vested in the Governor 
General in Conned, subject to the ultimate control of the Secretary of 
'State. Consistently with tliis section, it seems to me to be eoiistitutionnlly 
impos-sible to divide the Government into two independent halvc.s. If, 
however, there is to be a complete partition between tlic Settlement of 
Aden and the Hinterland of Aden, tlwn there c.in be no possible objection 
to a separate government, civil and military', being set up in and for the 
Hinterland. 

3. If, on the other hand, it is intended to ent the Settlement of Aden 
off from India altogether, then it seems to me that any contribution 
which India may make to His Majesty’s Cosernincnt, however big or 
small it might be, would be tilfro vires. Under section 20 of the Govern- 
ment of India Act, the revcnu**.s of India can lie applied for the purposes 
of India alone, and it would, in my opinion, be .straining Uic language of 
scetion 20 to hold that, liccatisc in some contJngcnej' the administration 
of Aden under the control of Ilis Majesty’s Govcrninent might indirectly 
affect the security of India, Midi a contribution would be a contribution 
for the purposes of the Government of India If llml were so, India might 
be saddled with liability for the defence of the Sues Canal and any other 
outlying portious of the Empire wliich may liave aon^c strategical value. 

In the view, therefore, that 1 take, it seems to me that constitutionally there 
is BO half'Svay liouse. 
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No. 57. 

I 

memorial of the Leibaok STndicate, Ltd., regarding' their Wolfram can. 

cessions in Tavoy. 

{latK May 19S2.) 


I now come to the question of compensation. Tlie Syndicate iutm 
claimed sis lakhs of rupees as images. The 

details of this clam are given in the Soheddf 
m.eao.a, Wo. GSSof JS22 1 j ^ daim is a ve^ 

exaggerated one, and so far as it relates to their estimated profits hir 
1916 to 1918 I think we ought not to entertain tliat. In assessing com* 
pensation I think ire ought to remember that in December, 1915 Hessis. 
Turnbulls themselves odered the Syndicate one lakh clear for their inte^ 
est and agreed to take over their liabilities at least to the extent of fis. 
25,000 Ct^t is to say Hs. 10,000 to Messrs. Thompson. & Co., and other 
liabilities not exceeding Hs. 15,000). On the other hand, the JSyndieate 
themselves in their letter demanded two hilvhs cash down. Mr. Gasson 
suggests Ns. 1,30,000. I do not think that this would be an unreasonable 
sum to offer to the Syndicate in settlement of all their daims. 


2. Lastly, I may add that in arriving at the condusions recorded abov^' 
1 have not taken a very strict and narrow legal view*. It may be thai 
ibe claim of the Syndicate against the Secretary of State as put 'forward 
iu their plaint will fail. Personally I think that the pbint of the Spdi' 
cate is. a bad specimen of pleading. It may also he that the Sjm^cate 
might have pursued their' remedy against Messrs. Turnbulls, but neite 
of .these two considerations should, m my opinion, stand in the 'way m 
Coveminent doing justice to them w'hcn it is c1o.it that by. the^ arbitraiy 
action of the Burma Government, they were thrown, out', of possb^on and 
deprived of the lease they had applied for. That th^ had. some dam 
'Wliioh could be. assessed, in money, appears from the oiler of one lakh of 
rupees made to them by Messrs, Tumfaulfe in December, 1925. I am aware 
of the principle that no Government would be justified in .being ^ewms at 
the. expense, of the tax-payer. At the same time I fed that a big Goycni- 
ment ought not to follow the example of an ordinary litigant ,who may justi- 
• fiably .Jake advantage of , any legal or, tediiucal flaws in the daim of his 
opponent. The decision of the House of Lords in the ease of Deicer**’’® 
Boyal Hotel (Appeal Cases 1920, page 608) .does not, I think, in terms 
apply to the piusent case, but is very nsef ul and instructive as laying down 
broad and general principles of justice arid fairness which ought to regulate 
the Government in its dealings, with subjects even under the stress, of 
war emergency. In the case just cited, Lord Atkinson observes as 
follows : — 


It appears to me to be almok inconceivable that the Crown 
should daim the right to do such things as prostrate fences 
talm possession of the great industrial works mentioned, 
or cause any building to be destroyed without being bound 
at law to compensate 'die owners therefor ”. 

While I do not rdy upon this English case as a case on all fonts 
with the present one, I tTiiuTr the spirit of the observation of Lord Atidnson 
and of the various Law Lords should guide ns in dealing with a ease 
of this character. 

L149LD 



xoTrs AHp MiS'L'rcs by sm TE.r uahXbur sApair. 113 

tion against flie proprietor of bydro-electric worlis, and it is also possible 
that he may have a claim for coinpensation or damages. So far as pro- 
tection against suits for injunction is concerned, I agree that it n’ould be 
desirable to have legislation more or less on the lines of the Indian 
Electricity Act of 191U. It ^rould also be desirable to legislate for charg- 
ing a license fee, and I agree with Mi*. Graham that if an intending 
applicant for a license acquiri^ land compulsorily he should be 
protected against an injunction so long as he keeps 'ivithin the terms of 
his license, and is not negligent. I also agree that he should be liable 
to compensate other riparian owners. 

3. As regards the rights of riparian owners inter sc which may be inter- 
fered with, I do not thinlc it is necessary for loc to discuss the law at length. 
!Mr. Justice lilookcrji has discu.>-bud it at great length in bis judgment 
in the ease reported in XI, Calcutta Weekly Notes at page 85, and the 
Privy Council have in a decision (1. L. It. 24. Calcutta, page 865} laid 
down that “ a nparinn owner, where n stream flows in a cbanncl doivm 
from a propertj” higher up, is entitled to the flow of water without inter- 
ruption and without .substantial dimmution caused by tlic ujipcr pro- 
prietor, who may for legitimate pur{n>scs withdraw so miicli only of the 
water as will not materially lessen the downward flow on to his neighbour’s 
land ’ '. These rights of riparian proprietors inter sc will, 1 tinnk, continue 
to be unoifcctcd bj* any legislation which, as suggested by Joint Secretary, 
may be passed for tlie protection of the licensee in certain respects., 

4. As I have said above, I think the proper thing would be to charge 
a license fee. A lloynlly would seem to be out of question. In its primary 
meaning, Eoyally denotes those rights of the Sovereign which belong 
to him jure eoranae, such a.s right to gold and silver mines ; hut the leim 
is also used in mining grants and lea<-ch where it sigiiifics that part of ihc 
reddendum which is variable and dcjicnds upon the quantity of minornls 
gotten. It is also ircd in connection with palciils and copyrights. I 
think that to use this rapres^ioii to recover aiij' payment to be nnsde by 
the owner of the hydrn-clcetrie worlcs who uses the water of a river, would 
he an improper use of it. 
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may become reiy acute among the Mahomedans in relation to some tf 
tiicir ivayib or amoug the iiiijdiis jb r&speet o£ some ot their temples.* 
jlxe ive x^repored to concede to the Mahomedans and to the 
what we axe now conceding to the i&itdis 1 is either as a lawyer nor ib d 
pohtieian can 1 easily reconcile mysell to a court of tins 'character. I 
should tie vciy sorry uidecd a my uiuLude wcic considcied to be one 
ot ohstruetion, tvlueu it is certainty not. I hare expressed these vieos 
only because I tcel very strongly on the question ol principle mvoivea 
m this Bill : and no one nvuld be more happy than if ire could assist 
the Punjab Government m anj* way in settbng the unfortunate diflereatei 
that have arisen m the* Punjab. 

The various sections of the Code of Civil Procedure or of the Cn- 
minal Law, which are sought to be amended bj' this Bill, are refcrtisS 
to at length in the note of Mr. Graham, and I do not wisli to cover the 
same ground over agum beyond expressing my coneurrenee with them, 
I thinlv previous sanction of the Governor General will be necessary sc 
far as those clauses are concerned under section 80-A (3) of the Goreni- 
ment of India Act. 


3 There is aiiolher general question Mliicb I may aotiee here brfroe 
going into the specilic clauses of the Bill. Nowhere in the Bill has any 
pi-ovision been made directly for an appeal to the High Court I supi^ 
it is assumed that inasmuch as all the prowsions of the Code, of Cinl 
Procedure are applicable to suits instituted in or transferred to the court 
of the Tribunal, appeals will lie automatically to the High Court._ 1 
very much doubt whether a general provision of this character can giTo 
an appeal to the High Court. Appeal is a creature of the Statute anfl 
must be expressly ptm’ided for. I need not cite authorities on this point i 
I only refer to the decision of the Prhy Council given a few years 

in which tliey held that no appeal lay to them from a decision of a 
Court in a case arising under the Land Acqnisfaon Act, as there -mis 
no special provision for that in the Act of 1894. 

But quite apart from this, it seems to me that it is impossible lor 
Punjab Lcfiislative Council to confer anv jnrisdicfim if ™ "*■’- 
Court. This point is covered by a Judicial .•uitborily. In ‘ 

Hari us. the Secretarv of State for Indi.i 

Bombav, page 424) which arose under the City of 

Act of 1911. Gne of the points raised was as to whether that ^ 

confer on the High Court jurisdi^on fe entertain 

Tribunal. Healing with that point. Sir Lawrence Jentans 

as follows The Tmnroivinpnt Act cannot 

diction, because the local legislature has 

their Act the iurisdtetioii or procedure 9°. ^^ rnnnril the 

rests with the Imperial Parliament and inth tte L^lahve Ooancfl o 
Governor General ; ” (see 24 and 25 "Vict, ch. 104). 

4 Section 48 of the City of ri^hS 

in this connection be referred to. It wiU be ^ . Preadeirt 

constituted there consisted of three members, that 

and two Assessor. One of these Assesrers WM fe be appoi^^by m 

Gorernment ; the other A.ssessor was to be 

and sub-clause (11) provided that in 

jhay grant a certificate that the case is a fit one for ppe , 
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scjiiorify aa against citlier Jlr. Justice Sulirawardy or Mr. Justice Guming, 
and 1 think that ire ought not to support his contention. 

2. As repardk tlic aiiiendmcnt of flic lictters Patent, I do not think 
section 106 (la) has any application to this case. The expression “ a 
High Coart ” in that sub-section sccm.s to me to refer to the corporate 
character of the Court, and I do not think that ire could rely on that 
section for the amendment of the Letters Patent issued to cacli individual 
Judge. At the some time, if seems to me that there is nothing in the law 
to prevent His ila jesty from altering Letlors Patent issued hy him. On the 
merits, however, I do not think that we could suggest an amendment of tho 
‘Letters Patent in favour of Mr. Justice Pearson. 
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No. B9. ‘ 

Conveyance of Indian State Prisoners over Indian Railways, (Case of 

XSiihainmad ' Yaqnb.) 

{12fh jMne, 1922,} 

One Muhammad Yaqub appears to have been arrested the Nabha 
authorities in Patiala territory and taken to Nabha. He was then being 
(Lcpislatire Depart- taken by the Nabha PoUce to Nabha 

ment tmoflifial Bo. 400 and passed over a railway on which 

of 102 J). the British Railway Police exercised 

jurisdiction. The Patiala Batbar informed the Agent to the Governor 
General that the man had been kidnapped from the Patiala territory 
and asked that he should be taken into the custody of the Railway Police. 
The Agent to the Governor General thereupon asked the Assistant In- 
spector General, Railway Police, to take chaise of Muhammad Yaqub 
if found within the railway jurisdiction. 

The question referred to us is whether the action of the Agent to 
the Governor General was legal. 

I do not think that the ease o£ Muhammad Yasuf decided by the 
Privy Council has very much to do with the circumstanees of this case. 

2. The question which really arises, to my mind, in the case, is as to 
whether the Nabha Police had any authority in law to keep this man 
in their custody within the British Railway Police jurisdiction. I am 
of opinion thatrthey had no such power and that the Assistant Inspector 
General of the Railway Poliee was qmto within his rights in releasing 
this man from that unlawful custody. It is true that prisoners in the 
custody of the Police of Indian States are very frequently taken by the 
Police officers heloi^mg to the States in railway, trains. Strictly speaking, 
from the legal point of view, the State Police have no power to hold such 
prisoner in their custody while passing in railway trains through land 
which is either British territory or in respect of which jnrmdietiQn has 
been ceded to the Government of India. It may be assumed, as Mr. 
Graham points out, that there is some agreement (I.A., May 1912, Nos. 
104 — ^106) expressed or implied which justifies snii a practice. In the 
present casa however, assuming that there was such agreement all that 
the Nabha State can say is that that agreement has been broken. Per- 
sonally I tbink that, having regard to the cireumstances of this case, 
the breach of such agreement (assuming that there is dn agreement of 
that character) could and should be justifiable. Prinia facie, the arrest 
of Muhammad Yaqub, a Patiala subject within the Patiala territory, 
by the Police of Nabha was illegal. At any rate, it is- open to veiy 
serious doubt, and in arriving at the conclusion which I have recorded 
above, I confess that I have been to some extent influenced by the consider- 
ation that the arrest was ai initio ill^al, and the continued detention 
of Muhammad Yaqub by the Nabha Police over a territory in reject of 
which jurisdiction had been ceded in favour of the Gkivernment of India 
was, in n^ opinion, illegal. 

I have looked into the Travancore Darbar case and read the opinion of 
the Advoeatc General of Madras (I. A., May 1912, Nos. 104r— 106). There 
are some passages in that opinion which support the view taken in this 
Bepartment. But that case may be distinguished from the present case 
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the upheep of the establishment which tlic new system might necessitate, 
hut wlicn in substance and in fact the proceeds will amount to substantial 
revenue, I think it is difficult to avoid the conclusion that thej' have tried 
to get round the provisions of section 19 by falling back on sections 12 
and 13. Now. section 10 clearly protects from duty all articles which are 
imported into British India and which arc liable on such importation to 
duty under the Tariff Act. 

3. I tliink two courses of action are possible. The first course is that 
which is suggested by Hr. Graham in his note. lYe may point out to 
them that their uoliflcntion of 11th April imposes a fee for an import 
pass under section 12 of the Act not only on Arms which import for sale, 
but also on private individuals dubs and messes wliich do not import 
for sale, and suggc.st to them the possibility of the Government of India 
taking action under section GT of the Government of India Act and intro- 
ducing with the previous sanction of the Governor General a measure to 
amend the Abkari Act so as to render, the collection of revenue under 
the guise of fees illegal. I do not think that we can reasonably interfere 
with the action of the Bombay Government under rule 49 of the Devolution 
Jlnles ; and speaking for myself I am averse from modifying or amending 
that rule. The second course is that any one of these Arms may test the 
validily of this levy in a court of law. I pcisonally think that a suit 
framed for the rccovcrj* of money illegally recovered under the Abkari 
Act will have a very fair chance of success. A Ann might pay monej’ under 
protest and then file an action for the rccovcrj' of that money, raising 
the issue as to whether the Icvj* of such a foe was I'nfm rircs of the Bombay 
Government. Wlien such an issue is raised a court of law would be bound 
to decide it, and I should think that in. considering the issue it will 
look to the substance and not to the form of the matter. Should it come 
to the conclusion tlmt in truth and substance the so-called pass fee or 
import fee is or amounts to revenue, then I do not see any reason why 
it should not declare it to be so and liokl the action of the Bombay Govern- 
ment to he »/(ra vires. I do not think section C7 of the Abkari Act will 
bar a .suit of this cimractcr. Questions of this cbaracter frequently arise 
in America and a very instructive case on import duty levied by a state 
law which was ultimately declared to he invalid is the case of Brown 
vrr&«5 State of Maiydiind, in which the judgment of Chief Justice Marshall 
is verj' suggestive. Anyhow it seems to me that, quite independently of 
any decision oiiLsidc India, any Arm which is prejudiced by this notification 
of the Government of Bombay and has actually to pay this duty may well 
test the validity of it in a court of law. 
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Eslablislunent of a Chartered High Court for Biimui, 


( 16ih June, 1922 ) 

I am in agreement luth Mi Graham iiihen he sajs that there are 
good leasons ioi not abandoning tlie model of the old Letters Patent ^ihich 

1 ^ <* TT a 
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has been followed so far HaMng read 
702 the draft Letters Patent of the pro- 

of i9ij) posed Burma High Court, I do not 

think that there is anj thing in its constitution, powers or fonebons vhich 
warrants any seiious depaiture fiom the tune honoured models The 
public nund in this country lias b^n accustomed to a certain model con- 
stitution of High Couits, and e\eepting where uigent considerations of 
comemence and experience gamed in the worlang of the constitution 
of tlie other High Courts would justify a sciions departure in essentials 
from that model, I should be unwilling to depart from it In certain 
malteis the Patna and the Laliore Hif'h Conits base departed fiom the 
old modd, but I do not think tliat their diffciuices aie by anj means 
essential I do not i ish to lalioui this point furthei, and I shall at once 
proceed to examine the \anous clauses of the diaft lietters Patent 


2 Preamble — ^In the eieiits which base happened, T thudf it is not 
strictly accurate to speak of the United Kingdom of Great Britam and 
Ireland It would peihips be moie aceuiate to say that tlie United King- 
dom now consists of Gioat Britam and .Noi them L eland "What may 
happen in the futuie no one can say foi certain 

3 Clause 1 — To an outsider like mjself, who has no personal know- 
ledge of Buima or its indici il sduiinistiation, it is somewhat coiifusiiig to 
tpcik of the Judicial Commissioner and of the Couit of the Jud cial Com- 
misaoncr of Uppci Buima in the same paiagranh But this seems to be 
unavoidable, m view of the faef that ciiminal jurisdiction is exercised 
b> the Judicial Commissionei and civil jurisdiction is exercised bj the 
court of the Judici il Commissioner 


4 Cfffi sc 5 — the Puma Bill is pasnefl bv Parliament (and it is 
almost ecitain tint withm a few dais it will be, if it has not already been, 
passed) 1 thinl Bunna will have a Governor Unless, therefore, -tlie High 
Court IS to be cstauhshed before the Lieutenant Governor is replaced 
b> a Governor, I think we raav as wcil anticipate the futu e and use the 
woid “ Governor ” in this clause and subsequent clauses in place of the 
woid " Lieutenant Qovemoi ” 

5 Clau'tei 7 anj 6 — Thece claiwes deal with the admisaon of Advo- 
cates and Pleadtis Clause 9 of the Letters Patent of the Calcutta, Bombay 
and Madias High Courts a.uthoijses and empoweis those Courts to approve, 
admit and eniol such and so many Advocates, Yakils and Attomejs as 
to the said High Court shaU seem meet The same language is used in 
the Letters Patent of the Allahabad, Patna and Lahore High Courts In 
the Burma draft, the words used are Advocates and Pleaders I prefer 
to follow the old model The woids Yhkil and Pleader are not always 
synonymous though for certain pui poses they may be No doubt, m 
section 101 (3) (d) the L\])iesiSion used is “ a pleader ” which has been 
held to be suiheiently large to include a Val il But the piofcssional status 
of a pleadei in some paits of India is not the same as that of a VakiL 
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> No. 58. 

The Sikh Gurdwaras and Shrines Tribunal Bill. 

{10th June, 1922.) 

The suSi and substance of this Bill is that a special Tribunal con- 
(licgislatlve Uepait- listing of three Siklis, one to be nominated by the 
ment, Ueul. A., JunC|ii}24 tihiroinani Gurdwira Parbhanahak Committee, 
Wos. 13 -J 2). and one by ^he local Goverumenc, is to be con- 

stituted {vide section 4). This tribunal is meant ‘‘ ror tue trial of all 
‘civil suits arising in oohneotion ivith the Gurdivara or surines mentioned 
in the Schedule The members of the Tribunal are to receive such 
remuneration as the local Government may fix. It would seem that the 
underlying idea is to give this Triminal the status and character of an 
ordinary civil court. 

Clause 11 of the Bill makes all the provisions of the Code of Civil 
iProcedure, 1908, applicable for the trial of civil suits so far as they 
are consistent with 'the lirovisions of this Act. Indeed, that clause goes 
on to say that “ aU the powers of a District Judge as uefined in the 
said Code shad vest in the Tribunal Power is reserved to the local 
Government to make rules for the carrying out of any provisions of 
this Act, and in all matters connected with the conduct of suits, the 
rules framed by the High Court for tlic conduct of suits in the court of 
a District Judge shall be deemed to be applicable. 

I have briefly set out above the general substance of this Bill without 
.going into the minute details of the various clauses. I propose to deal 
with the clauses later on ; but before I do so, I desire to make a few 
general observations with regard to this Bill. 

2. General observations . — It is a remarkable piece of legislation 'and, 
so far as I know, without any parallel or j)reeedent in the history of 
Indian legislation. I do not know whether the Punjab Government have 
decided 'upon legislation of this character as a result of compromise with 
the leaders of the Alialis or in the hope of coneUialing them. But even 
if there is no foundation for any such supposition, I still think that it 
will be necessary for us to consider fhe question of policy. No 'doubt, 
the subject of religious and charitable endowments is a provincial subject. 
But it 'does affect the administration of civil law and justice, and to this 
, extent I think it is our duty to consider whether we should be parties 
to the creation of a court, such as is intended to be established by this 
Bill. Spealdng for mj'self, I think it is a very dangerous precedent 
to establish. Communal Tepresentation 'in political bodies may be a 
necessity of "the conditions of India, but it requires very serious consi- 
deration whether the' Government should concede to the demand for 
communal judges. Apart from that,* it' will be obser\'ed that the Bill 
■ gives the right to nominate two judges to the Sikh members of the Punjab 
Legislative Council and the Gnrdwara Parbandbak Committee respee- 
' ^ively. It seems to me to be a very serious departiire from the ordinary 
constitutional practice, in accordance with which the appointment of 
Judges must rest either with the Crown or with the Executive Govem- 
' ment. It is by no means inconceivable that disputes of this character 
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remitting issues under 0.-41 rule 25. Personally speaking, I am indinefT 
to omit file words “ decree or order Again, it must be remem- 
bered that when appeals under tlie Letters Patent are died, the practice 
of the High Court is that the appellant files only grounds of appeal, and 
neither the judgment or the decree is filed along with the grounds of appeal. 
The inclusion of these two words, deeree or order ” may possibly neces- 
sitate the filing of the decree or a formal order. This is of course a ques- 
tion of practice ; but reasons of convenience surest that it is not neces- 
sary to file copies of decree or orders of a single Judge, although the Code 
of Civil Procedure may require that in appeals to the High Court from 
the subordinate Courts copies of decrees and orders must be filed. A g ain , 
while I appreciate the principle or the reason for Mr. Graham laying doivn 
that such appeals shall lie only in cas&s in which the snm or matter at issue 
is of the amount or value of more than Ps. 3,000, I think it is necessary 
to point out that this is a serious departure £r^ the Letters Patent of the 
other High Courts. In actual practice, it will amount to giving a single 
Judge jurisdiction to try cases of the value of Ps. 3,000. lu tlus respect 
the practice of the various High Courts slightly differs. In Allahabad, 
a single Judge can hear appeals, the value of which does not exceed Ite. 
500. In Calcutta, I believe the limit is Ps. 1,000. I am not sure about 
Bombay and Madras, but my rccoPeetion is fiiat even there the limit Is 
by no means more than Ps. 1,000. The pecunlaiy limit of the jurisdiction 
of a single Judge is laid down in the rules of the various High Courts. 
2Iy own opinion is that onlinnrily cases in High Courts rtioidd be dis- 
posed of by a Bench of two Judges. A single Judge’s decision in the 
exercise of appellate jurisdiction docs not command the same weight as 
the decision by two Judges. I would not therefore deport from the well- 
established practice of the other High Courts with regard to the pecuniary 
limit of the jurisdiction of a single Judge, and I would leave that limit 
to he presented by the rules of file Court. While I prefer to foPow the 
Punjab and the Patna Letters Patent in excluding appeals from judgments 
passed in the exercise of rertsional jurisdiction, so as to a^'oid the conflict 
which has arisen in certain courts, I would in vieiv of what has been urged 
above delete the word “ appellate ” &om danse 13, line 7. 

9. Clause 14 . — I prefer the re-draft of this clause by Mr. Graham to the 
original draft. I note that so far as those cirtl Courts are concerned whidi 
arc not now subject to the superintendence of a Chief Court or a Court 
of Judicial Commissioner, Mr. Graham provides in his draft for local 
legislature, conferring jurisdietion fipon the High Court to entertain 
appeals from them. An express clause to this effect should, in my opinion, 
remove the doubt about the meaning of the expression “ competent legis- 
lative authority for India." Only the other day, in dealing with the 
Punjab Gurdwara Bill, which came up to us from the Punjab, I e^ressed 
the opinion that file Pmgah Legislature could not confer any jnriMiction 
upon the High Conrt, and qnoted in support of that opinion the judgment 
of Sir Lawrence Jenldns (Indian Law Reports 27, Bombay, 424). This 
express provision in dause 14 is, to my mind, a suitable departure from 
dause 11 of the Lahore and the Patna High Courts Letters Patent _ The 
peculiar position of Burma and the possibilities of the future make it all 
the more necessary to confer this power on the local Legislature. 

10. Clause IS . — Graham suggests that danse IG may be retained 
with the substitution of tiie words '* within the province of Burma ” for 
the words " within the local limits of the ordmary civil jurisdiction of the 
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an appeal to the High Court from the award or anj' part of the award 
of the Tribunal. Sir Lawr^ec Jenkins, held that Ihe Tiibunal created 
hy the Act was not a court and was therefore free from the control and 
supenusion of the High Court, except whei'e an appeal was sanctioned 
by its President ; hut that Act being an Act of local legislature, juris- 
diction could not be conferred on the High Court. As a result of the 
decision of the Bombay High Court, a Validating Act had to be passed 
by the Indian Legislative Council. Section 1 of that Act ran as fol- 
lows : — The City of Bombaj’ Improvement Act of 1898 shall, so far as 
it requires the appellate jurisdiction conferred upon the High Court 
by section 48, sub-section (11) thereof, be as valid as if it had been 
passed by the Governor General in Council at a meeting for the purpose 
of making laws and regulatioli.s." I am aware that section 38 of the 
Punjab Courts Act of 1918 provides that an appeal fiom a decreed order 
of a Histriet and Sessions Judge or an Additional Sessions Judge ex- 
'Creising original jurisdiction, shall lie to the High Court. But if the 
view that a local Legislature cannot confer jurisdiction on the* High 
Court is correct, then it follows that so far as this section of the Punjab 
Act IS concerned, it is ultra vires. It will be noticed that when the Lahore 
High Court was constituted and eases had to be transferied from the 
old Chief Court which was superseded by it, special legislation had to 
be passed by the Indian Legislative Council transferring those cases to 
the newly constituted High Court, vide Act IX of 191'J. 

5. I am also aware tliat in some other piovinci.il Councils, Acts Lave 
been passed on the jurisdiction upon High Courts As- an illustration, 
I may mention the Agr^ Tenancj’ Act, but I am afraid that m the view 
taken above,' those provisions of the Provincial Aqts must be held to be 
ultra mres. 

Shortly put therefore, the position is that so far as appeals to thp 
High Court from this special' Tribunal are concerned, they must be pro- 
vided for by an Act of the Indian Legislature and not by an Act of the 
Provincial LegisUiture. In arriving at this conclusion, I have not over- 
looked the provision of section 16 of the Letters Patent of the Lahore 
High Court. I would only add that in the first place the words “ declared, 
subject to appeal " in that section to my mmd seem to require express 
conferment of the power to entertain appeals , and the words “ competent 
legislative authority for India ”, seem to indicate, to mj-^ mind, either 
Parliament or tlie Indian Legislature. I do not tliihk tliat it would he 
a fair interpretation 'of these words to hold that the Punjab Legislature 
is a competent legislative authority for indta 


L149LD 



12S 


NOTIi; A-VP MINVTfi- III f-l« Ti:.T I!AIIAM?n PAfJlP. 


liavc inen’Sy ftiUH'lIatu jiirKdinticii Ij-m* rtf't piicn pouiT to ivnic* 
AVrils of MntHlnnius. i iKiWi-ior irrol^ ti imtc on this (jiu'-ilion some time 
ajjo, nnd I wii** tt'.’nlin;; Ifii' otlmr day the rcjiliVi of Ihii various local Govern- 
ment to the lctt<>r whteli ivas K'ltn'd on tliN from the Home Depntl- 

mviit, 1 notin' Uiiit n Dill inll .*>'iOn he intn^duccf] so as tn extend the 
jiiriMlielion of the ilis'li ('onris of Allnhah.’id, Ihilna and Lahore. J desire, 
htnveier, to jxtint ont tliat enn in the MoiTit-dl «nd the lli(;h Courts of 
Alhthahad, I’atii.i and Lahori* uliere the Staliiloiy Laiv i'. found to he 
deficient or defietut iii any r*- imt it is \*-jy roinmon to rely ufjoii the 
ride< of coniiuon Jaiv or eijnity ns the «i'<* may ho, Tiil.e for instance, 
the whole Lii\i‘ of Torts. \Vp have n«; en'iiti-J it in India, and jet tlio 
liinclish Law of Torts j- f>i|!ov.nl in the rtv-ideiicy Towns nnd the oilier 
provinces nlihe. As ni-Mids eijnity in i.-is^.^ of undue influence, 

fraud, trusts, n>orl"njre!, j» counts', ftdmini't ration, ncoivers, and injunc- 
tions, the same jfi ir.cijire • < f e'lmty in .are njipln d, in Caletitta, Itomhaj' and 
M.sdras are npphvd eurjwLcn* ehe, N»i iluiht in the earlier days of 
the estahlishirieiit of Hieli Cmiris in the Tre iih'iiey Towns it used to be 
nrciied that those Courts line! Mime jH'culiar jiiri'aUellnn whieh other Ilifth 
Courts Iind not. Hut ii perus.-il of tho e etrlier e,iv>s will ;iiow that cicn 
with reir.ard to llie otteiil of the iii>pi:c;ition of etiiniiioii Inw', there was* not 
alwnjs uiiniiiiiiitv anioie^ •ht(i>;e, oi iij.* .s;itiii' Conrl or .smonp various 
Tlipli CoitrUs. In tliis i-omuetion. I would dr.tw attention to nn inter- 
cslinpr dls('^l^slOII of tlie oubjivt by Dr. tt'hitley StoJos. fn the fifsl volutnc 
of the ColliTtioii of Ktnrlisli Siatntis applii.-ihle to India. TJmt note was 
written mi far hach as LsT-l, and .since then principles of equity in Jlnclniul 
and in India haie becti considtrahly deielnped nnd crystali-sal. KNcept* 
iiif; theiefore, in eerlaiti nuiiler!, of pr.ietice and procedure where it is 
possible that tisiiKe of the lli''h C’ouils in the Prcsidi'iiey Towns may be 
different, I do not think that.Mi far «s the principles of equity nw con- 
cerned, there is any suhstantlal ditTennee betwi'cn thc*r application by 
those Cotirts and the other Jlirrh Com Is. I iliink that the notion that the 
equity ■whieh is ncltiiinis|iT''d by the Iii*:]i Courts in the Pre>ldeitcy Towns 
Jins siiine pieiifinr fiaiour about it. r. fine of l!n*se Miperstlliotis wliieh 
prow by repetition, hut which eaminl stand the smnliny of a eafefiil cx- 
nniinatioii. I’or this rcreon, I cm of opinten that \’.e should not h.ampcr 
the Jlanj'oon Ilifrh Court in its <H"ietiun in rc;'.iril to the aiiplieation of 
equitable prineiplcH by necoi'aniy followinc tlte niodid of tbc Calcutta 
Equity whicb, tn luy inind, lias nothin” peeulinr about it. 

12. One result of ret.iiuini; clause 17-A ns it is, mey he that the IJurnia 
eonrt.s will olxv.ijs he coiapelled to prefer the Calcutta iiilinss nn its equity 
side |o iliov of other Couits, Indian nr Kivrlish. Tiul may operate «.*! a 
acrious hijiiiation up'm the disetcticui of (he Durnm dudKe-i. I nin inclined 
1o think that we need nor pi escribe sneh an aihitr.irj' standard for the 
Dnnim Jiidires, and we «ia.v tiusi to their jiidpueiit and capacity to appl.v 
Hie broad principle of equity. Aj'siii, the e\]>ression, *' rule of pood con- 
science,” as used in section 1!1 of the liumin Laws Act and certain other 
Acl.*i applicable in other Cioviiiees, is a scry elastic plirase, hut perhaps 
its value is incrensed by it.s chistieify. Mr. diistice Mnhniood of the 
Alliiliahnd Iliph Court 1ms made coraiiicnfs on this in several decisions 
of his, and I thin]: he has emphasised in moie than one of hts judpntciits 
tbc idea that the rule of pood conseicncp is n vnrj'inp Tide which must lie 
npplicfl not merely in the lipht of tlie eircninslnnecs of each case but with 
due regard to the social and moral dm’lojunent of each community. Por 



^OTES AKD aimUTES BY SIS T13J BABADtlS SAFSIT. 


123 


^asmscli as a notification in the Foreign and Political Department^ dated 
the 24:th April 1912, was issued legabzing the practice OTer Hie portion 
of the Tinnev£U 7 -Quildu Sailway which runs through the Travaneore 
State. 

3. In short, my opinion is the same as that of'the Joint Secretary, and 
1 think that the release of Muhanunad Yaqub by the. Assistant Inspector 
General of the Bailway Police from the custody of the Nabha Pohce can- 
not be challenged by ^e Nabha Darhar. 



130 


NOTES AND MINUTES ET SIR TBJ BAHADUR SAPRU- 


I think clause 40 does not exclude the idea of a Division Bendi sitting* 
outside Bangoon. The ei^ression " more judges ” is, to my mind, 
sufficiently large to include the idea'of a Division Benc^ Clause 40 may 
he compared frith clause 35 of the Patna Letters Patent frhich provides 
more explicitly for one or more Judges of the High Court visiting the 
Division of Orissa. If anything siinilar to section 35 is franted'for Burma, 
I have no objection j only the necessary changes frill have to be made in 
the clause. ' ' 

17. Clause 4S . — Bollours the Punjab and the Patna Letters Patent. It 
gives the High Court power to make rules conferring on certain officers 
judicial, quasi'judicial and non^judieial duties. 1 think this is a very 
salutary provision, and I have often wished that a similar clause existed 
m the Allahabad Letters Patent also. There is a good deal of work which 
can very properly be disposed of by the Begistrar of the High Court or 
some other officer of that standing, and whieffi should not occupy the time 
of a Judge of the High Court. From actual experience I have found 
that a good deal of the time of the Judges of the High Court is wasted 
on small matters which might very well be disposed of by the Begistrar 
or some other officer. For this reason, 1 particularly weleome clause 
42. 


18. The last question that requires to be noticed is the question of court- 
fee. Under section 107-E of the Government of India Act, the High 
Court may settle tables of fees to be allowed to SherriS’s Attorneys and 
all clerks and officers of the Court. As Mr. Graham rightly points out 
this is not the same thing as paying court-fee under the Court Fees Act. 
The provision of section 3 of the Court Fees Act is, to my mind, of a veiX' 
limited application. It is really a question of policy whetiber the provi- 
sions of die Court Fees Act with regard to the payment of court-fees on 
suits and proceedings generally should or should not be made applicabh 
to the original side of the High Courts. Personally 1 am of opinion that 
they should he applied. I do not however wish to be dogmatic on this 
matter, and would leave it to the Home Department to dedde. 



NOTES AND MINUTES BT STB TEJ BAHADUE EAPBU. 125 

'Besides, it seems to me that as the Burma High Court is going to have 
original jurisdiction, it is necessary co make a reference to Attorneys in 
clauses 7 and 8. 

6. Clansu 10 . — ^This claasc is praelically the same as danse 12 of the 
Calcutta Letters Patent, "with this difference only, that the Burma draft 
gives no original jurisdiction to the High Court m cases falling 'n’ithin 
the jurisdiction of the Small Cause Court at Bangoon, while „the Calcutta 
Letters Patent say that the {Calcutta) High Court shall not have such 
original jurisdiction in cases falling within the jurisdiction of the Small 
Cause Court at Calcutla in which the debt, damage, or value of the pro- 
perty sued for does not exceed Es. 100 (one hundred rupees only). I think 
a departure in this respect in the draft Letters Patent is desirable. 

7. Clause 13 . — Tliis is a very important clause and corresponds "witli 
danse 15 of the Calcutta, Bombay and Madras Letters Patent and clause 
10 of the Allahabad, Patna and Lahore Letters Patent. I vrould first of 
all draw attention to tlie fact that m the Letters Patent just referred to 
only the word “ judgment ’’ is used and though it has given rise to a 
considerable amount of judicial discussion in Calcutta, Bombay and Madras, 
in actual practice not much difficulty is felt m mterpretii^ the word 
“ judgment " as used in the Letters Patent. I may refer to some of the 
leading cases here. They are : The Justices of the Peace, Calcutta, versus 
the Oriental Gas Company (VUI — ^Bengal Law Report p. 433) ; 43 
Calcutta, p. 857 ; and 45 Calcutta, page IH, IX Bombay Law Reports, 
page 398 ; and 35 Madras, page 1. In the re-draft of clause 13 prepared 
by Mr. Graham, I note that the word “ Judgment ” is followed the 
words " decree or order Probably, Mr. Graham has used those words 
in view of the conflict which has arisen about the meaning of the word 
“ judgment ”, and certainly the use of these words brings the clause into 
line with the provisions of the Code of Chul Procedure. At the same time, 
it must be borne in mind that under the Code of Civil Procedure appeals 
lie either from decrees or orders They never lie from judgment It 
is a little difficult to foresee all the consequences of the introduction of 
those words, «.c, decree or order, in this clause. Whether the addition 
of these words will have the result of restricting or enlai^ing the meaning 
of the word ” judgment ” is a question whicli icquires careful considera- 
tion It seems to me that it would be possible to a^ue that even though 
a judgment may not amount to a decree or order, still it would be appeal- 
able. This may perhaps give a more extended right of appeal than we 
intend. 

8. I note that' in the draft prepared by Mr. Graham, there is an express 
provision for an appeal from the judgment, decree or order made in the 
exercise of the appellate jurisdiction by a single Judge. So far as the 
pnneiple of an appeal against the judgment of a single Judg^ sitting on 
the Appellate Side, is concerned, I am in entire agreement with it, and I 
think it would be unfortunate to omit that from the Letters Patent. At the 
same time, there 'are one or two observations, which I should like to make 
in this connection. I think it would he dangerous to keep the word ” decree 
or order ” in this section. I have been accustomed to this practice in 
the Allahabad High Court. Appeals lie against the judgment of a single 
judge, hut I do not think that the word ” judgment ” has ever been 
interpreted in that Court, or, for the matter of that, m other Courts, to 
melnde orders, such as orders of remand under 0.41 rule 23, or orders 
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admit such and so many Advocates, Takfls, Pleaders and Attorneys as they* 
may think fit and proper to do. I wonid leave the High Court itsell 
to frame rules on the subject in accordance 'witli the provisions of the 
Letters Patent. 

6. Clame Z7 , — As regards sub-clause (1) 1 am. in agreement vrith Mr. 
Giabam ; it is not ill^al to provide that Magistrates exereising junsdietwa 
in the city of I^ngoon when committing prisoners for trial shall eoniinit 
them to the High Court. But I am a httle doubtfid as to sub-clause (S). 
Does tl^ not amount to the local Legislature conferring jurisdiction on tW 
High Court to hear appeals from Magistrates exercising junsdiction in 
the city of Bangoon f 

7. Clause 28, — Suh-clause (1) seems to me to he superfluous and sub- 
clause (2) is ultra vires. Under the Letters Patent of the High Court 
the Chief Justice and the Judges of the High Court can visit and inspect 
proceedings of ciidl courts subordinate to the High Court whenever 
they like. This is usually done by the Judges of the other High Courts 
also. 

8. Clause 29.-~l am inclined to think that the whole of clause 29 (1) is 
either ultra vires, at absolutely superfluous. All the matters referred to 
in the various dauscs are usually regulated by the Hi gh Courts by their 
rules and such rules they frame u^er Section 107 of the Oorernment 
of India Act. 

As regards danse 29 (2) also, it would seem that it deals with tlie 
question as to who diould be permitted to practise as petition writers in 
the courts of Burma. If it is necessary to penalise a breach of the rules 
b}' such petition writers, I have no objection. I should think the proper 
punishment in the ease of a breach of any rules by a petition writer 
diould be dther su^ension or dismissal ; and this the High Court 
J think could do by framing their own roles on the subject without 
legislation. 1 believe, though I am not quite sure, that there are some such 
rales in force in the Central Provinces and Sindh- I do not however 
recollect under what authority those roles have bemi framed. ^ ' 
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said High Coiirt This my ha compared irith ekose 18 of the Celentta 
High Court Letteis Fatent. It will be uotiGed ttat ckuse 18 first of all 
directs Uiat the cases for the rdlef of insolrent debtors at Bsngoou are 
to be heid before one of the Judges of tlie Ei^ Court, and them it oonfeis 
jurisdiction on the said Sgh Court with respect to original appellate juris- 
diotiffl. 1 m afraid Sie miring up ed origiiia] and app^ate 
jurisdictions of thb High Court in bonkruptegr cases is not very dcairahle 
and may lead to eonfasDon. I also doubt wheiher the eSeet it the sub- 
stittttioa of the words suggested by Mt. Graham will not be to eriend the 
original jutisdierion in bankruptcy to a much larger extent than is pro- 
babbr intended. I should paitienlarly hte this elante to be caiefally 
eonridered, as I omfess that the language of shnilar elanses in the old 
Letters Patent too is not very dear. 

II. Chnise 17 end df-i.— These may he compared with elanses 19 and 
20 of the Caioitta Letters Patent H ^ he noticed that in die Cslentta 
Letters Patent in boGi clauses “ law and ei]ni^ ” are spdien of together, and 
in clause 20 the expression “ rule of good conscience " is also introdneed. 
Section 12 (1] of the Burma Laws Act, 1898, embodies the principle whirii 
is contained in the Ciril Courts Acts of several ofiier provinces. But 
sub-seetion (2) provides that, subject to the provisions of sub-seetiim (Ij 
and of any other enactment for the time being in foree afi Questions aris- 
ing in eiril cases instituted in the Conrts of Bangoon shall he dealt with 
and deteniuned according to tlio law for the tune being administered 1? 
the nigh Court of Judicature at Port William in Bengal in the exercise of 
its onhn^ ciril jurisdiction ; and sub-section (3) provides that in eases 
not prorid^ for by subjeetion (1) or sub-section (i) or by any other 
enactment for the time being in force the decision shall be according to 
justioev egoity and good conscience — a rule which is also embodied in 
vwions Acts relating to Conria in other provinces. I do not see any objec- 
tion to danse 17 of ^e draft Letters Patent ss it is i but 1 cannot^ 
on_ principle, nnderetand danse 17-A. I esu undemtand the Burma Court 
being required to foflow in certain dreumsfanees the rule of equity, jusbee 
ant, good eonscienee. So far as the rules of equity ate cencer^ I do 
not think that there is anythinu peculiar about tbe equity widch the Cal- 
cutta High &nrt di^ensea Tbe foaotainhead of all eqs% jurisdietioa 
as eietdsedin Inifia is the law built up by the Chancegr Court in Sn^d, 
though there m no doubt that, as m England so in India, the applieatbn 
of tharules of equity as evolved in England dther by usage or by enact- 
■ment or by judicial decisions, mav pnsent some difficulty. KSerenees 
in the appllcatioiuof cquitoble prindples are by no means less comiiuut 
or raw than they are in die application of rules of common law, and 
tills is as true of Ei^land as of India. 1 am aware that Conrts iu 
ProsidemT Towns daim to have inherited their jurisdiotion from the old 
w^we Courts,^ and tiiat it is very often urged that tbe cominDii law 
Towns, esseptiBg where it has been 
modifiM by Statute Law, Since the Siqireme Court disappeared a gieat 
deal of common hiw has been codified hi this oountry, and our Codes 
appfy aq much to the Presidmey Towns as to the MoffussO. Shailarly, 
in regard to eqni^, nothing is more obvious, than that both in En^and 
™ in India during the Iimt sixty years, there has been a great deal of 
emb^jing or defining rules of equity. The Specific Mef Act, 
iw .^ and tlie.ebpter on mortgages in the Tcmfe of Property 
AM in India ate premment instances. It is true that Hi gh Courts whidi 
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to the ncvr prosel}tc. According to the Muhammadan la^’* 
tlierefore, a mere diange of domicile, uhen unaecompanierl fay 
a eliangc of i^btciu, effects no alteration in the status or 
capacity of Musaaltnans " 

Agiin, at pages 182 and 163, Mr. Ameer Ah obscncs as follows — 

" A Mnblim mny non acquire a foreign domicile uithont ceasing 
to be a hlublim The new conditions of modem pohticA 
ncccbsitie% uhtn millions of Muhammadans arc subject to non 
hlublim 6o\citmients and are piotcctcd as Jlfubtsmis in the en 
joMnent of their cimI rights and pnsilcges, Mould also materiaUj 
aifeet the ancient iicn of tlie Mussslmnn laa Under these 
neir circumstances, a Muslim residing m one particular depen 
deuej nlicre the laus of blam arc stnetit cnfoiced may remoic 
to another part of the same Empire nherc the Islamic lia 
Mould onlj be partioUj iccogmscd, and jet acquire the»c a 
permanent domicile, Mithont contras ening the spirit of Muham- 
madan legislation For example, a Muhammadan bom mthin 
the tcintoiial limits of Biitisli India may acquire a domicile 
in Great Biitain or Ireland Mifhout ceasing to be o follower of 
the faith, as a change of domicile in this ease Yrould not imply 
or nccobsanlj imohc a cliange of alli^ianec '* {Wien allegi 
anec is spohen of under Muhiimmadan Ian , it does not necessarily 
mean political allegiance to a political soiereign It me ms 
spnitusl allegnncc to the immutable Ians of Islam and probiblr 
also to the head of the Islamic church) ** It would seem that 
the carlj Islamic jurists had m \ien cases of {his nalurc when 
they declared that nhile Muslims could not absolutelj fotcoo 
their onginil domicile they could remose from one proiinec to 
anotlicr of the same Empire, subject to the same soi cieign ’* 

Wictlicr, therefore, mb accept the mcm of the ancicxit jurists or the 
rsodificd Mew nhich non prcsaiis bj reason of the altcied pohtical cpm’i 
Iteni It seems to me tint once the fact of a Mnssalman marriage is admitted 
It follons from it that the Muhammadan husband cm, subject to (he 
Louditions prescribed in that behalf, disorcc his wife nhereier he maj he 

4 As regards the question of diiorce, there are slrietl} speahing 13 
ditTcrcut kinds of diiorce of nhieb 7 require a judicial deerte and h do 
not, {see BnIIic pages 293 to SCO ) But in actual piactiec in India there 
art* only three kinds of dii orcc which are pi actised One is the ralck n hit h 
proceeds simply front the hnsbind or fiom thq wife or some third person 
in pursuance of authoiity giien by the husband The second is disoree 
by mutual agreement nhioh is called Mnbaraf The th rd is the Khuh m 
which the wite elaimi, a divorce , hut she has to paj some \aluible considir- 
^atirai to the husband to obtain hei release TiVliateter may hate bcpn the 
position in Muhamniadan tunes as regards judicial divoicc, I must say 
that during all my piaetice at the bar I netei came across a arngle case 
ol judicial dnorce There are only two c'^sos which are reported on the 
subject In the first case winch is reported in I Ii E 3 Jladras a 
Mohamiaadan lady sued foi dissolution of maringe on the ground of 
cruelty and impotence It was really a cisc of Eliula The decision is 
to my mind by no means a lerv satisfactory one The next case is a 
Lombay ease which was disposed ol by Mr Justice Stiachej and Mi Jusiite 
Tyaujee This, too h scaicclj more sitisfactoiy than the Madras case 
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^csc rcBsoiis, I ^\ouId suggest that this limitation on the poAvers of the 
Judges of the Burma High Court,' which requires them to follow as nearly 
os may be the rule of cqtrity, which 'uould be applied by the High Court 
of Judicature at Calcutta, should be done away with. 

13. Clauses 20, 21, 22, 22 nid 21 . — Call for no special comments, ex- 
cepting the one which I shall picscntly malco. They are practically the 
same o'* similar clauses in the Calcutta and the Punjab Lcttei's Paleiit. The 
comment that I dcsii'c to iihakc is with rcfci'ence to the use of the phrase 
“ the Advocate General ” in clauses 22 and 24. Under scclion 114 of the 
Government of India Act, His Alajcsly may appoint on Advocate General 
for cacli of the Presidencies of Aladras, Bombay and Bengal. Speaking 
for myself, 1 see no reason why (ucse three Presidencies should be the only 
fortunate Presidencies where the Chief Crown Law Oideer should have the 
position, status and powers of an Advocate General, while in other places 
he should be merely a Government Advocate. The fact that in the Presi- 
dency Towns the High Courts have inherited Adx'oeates General from the 
days of the Su]irciiic Court m.i} be a good explanation for the existing law, 
but it is not, to my mind, a sufficient justification for dilferentiation 
between the Presidencies and the other Provinces. Considering that 
tlic Rangoon High Court is going to have original junsdiction and 
that the Calcutta model, at least in respect to its equity jurisdiction, is 
held up to it, 1 see no reason wliy there should not be nn Advocate General 
there. 1 recognise the difficulLy under section 114 of the Go\’crnmcnt of 
India Act, hut I would earnestly urge that the law shotild be amended 
.so as to place the Crown L.aw Officers nttaehccl to the various High Courts 
on a footing of equality. I am not urging for nn incroasc in the snlnr^- 
o£ Government Advoentes. Indeed, the Advocale.s Gencrnl in Calcutta, 
Bombay and Madras do not get the same snloiy'. Wliat I am .suggesting 
is that tlic status and position of Government Advocnlrs generally' slionld 
he raised to that of Advocates General. I do not v'ish to go into this 
question in greater detail, as the issue in the present case arises only inci- 
dentally. 

14. Clause 29 . — This clau.se deals with Admivaltj' jurisdiction. In iii.v 
opinion the words “ all such in this clause do not necessarily mean 
* precisely tlic same." I read them as indicating the cvtciii of the Jlan- 
time jurisdiction wliich is enjoyed by the Calcutta High Court. I agree 
with the suggestion of Hr, Graham that we might have the words “ as 
might immediately before the date of publicalioii of tin- e jrewnls be 
cxcri'iscd ” for Ih" word.s “ ns may now’ be exsreis'.d ')'>’>« aiII, to my 
mind, be a distinct improvement. I believe the same iLUcmiment may 
ha\c to be made in clause 30, 

15. Clavft .W.— This deals ■with the Testamentary Inlestnic jurisdic- 
tion. Thi.s is practically the same as clause 2‘1 of the Punjab Ijclfeis. 
Patent. I have read the notes of Hr. C.’jsson on tliis clause. T prefer to 
have clause 31 mainly because it gives a self-conlaincd constitution to. the 
High Court. Wlicn any attempt is made to extend thq limits of the 
ordinary original civil jurisdiction, then I think will be the time for us 
to consider the" meams by which it may be eiTcctcd. 

16. Clauses 40 and 41 . — ^Doal wrilh apccial Commissions and Circuits 
and the proceedings relating thereto, and arc practically the same as clause 
31 of the Cniculla and clauses 33 and 34 of the Punjab Letters Patent. 
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No 63 

I 

Question of the applicaticm of the J^gitive Offenders Act, 1881, to Indian 

States. 

(JlSnd June, 19S2) 

In deabng \rith this file, I think it is necessary to hear m mind the 
(Lcgislatiio Depart piecise nature of the question Mltich his been 
ment nuofftcial No 8S of raised hf the F and P Department Tlierc is 
192^) eiery temptation to eoser a largo field m the 

disenssion of this ease, bat it seems to me that if the question vrhich has 
been raised is borne in mind, the aiea of discussion must cceessinlj he 
very limited 

In his note of the 5th of Noi ember last, hlr Thompson has dearly 
stated the question foi our opinion I shall quote his oivn words — 

" What IS wanted is to provide means for extradition between Indian 
States and British Possessions outside India which would lease, 
as Mr Glanej says tlic extradition arrangements between Indian 
States and British India (and probably also those betwun 
States) unaffected" 

The powers of the Indian Legislature to make laws are goverued by 
Section 65 of the Goiemment of India Act 

Under clause (h) laws may be made for all subjects of His hlajesty 
and servants of the Croam within other parts of India 

Under clause (o) laws may be made for all natne Indian subjects 
of His Majesty, without and beyond as weU as within British India , and 

Under clanses (d) and (e) laws may be made for Goaemmeni ofiipcrs, 
soldiers, etc, and for all persons emplojed or serving m or belonging 
to the Boyal Indian Marine Serv ice 

It would thus appear that the laws which can he made under Section 61, 
dauses (a) to (e) are for certain classes of persons, and under no clause do 
I think could the Indian Legislatuie make anj law which would be 
operative, excepting for the classes aheady mentioned, within the 
territories of Indian Fiances * 

2 The Governor General in Council as pointed out by Ubcit (sec page 
417), has in his executive eapac’ty extra territorial powers far wider 
than those which may be exercised by the Indian Legislature In 1902 
an Older in Council was passed under tin Act of 1890 and it made pro- 
vision for the exeioisc of foreign juusdicUon bj tlie Govcmoi General 
of India in Council who mar on His Mniestj s behalf exercise anv 
power or jurisdiction which His Majesty or the Governor General of India 
in Connell for the time being has witJiin the limits of this Oidci ’ 
The limits of this Order (wide Seebon 2) are the temtoncs of India 
outside British India, and any other terntones which may be declared by 
Hit, Majesty m Council to be terntones in which jnnsdiction is e-wrewed 
by or on behalf of His Majesty through the GovelmorGentaal of India 
in Council, or some authority subordinate to him, including the temtoridl 
waters of any such terntones 

3 It IS suggested that the Fugitive Offendeis, Act, 1881 (Sectim 2 of 
which provides tiiat where a person accused of having committed an offence 
on one part of His M^esty’s dominions has left that part, such person if 
found in another part of His Majesty's dominions, shall be hable to be 
apprdiended and returned in manner provided by that Act to the 
freem whufii he is a fugitive) may be extended to Indian States Th* 
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No. 61. 

The Burma Courts Bill. 

{17th June, 1922). 

In dealing irlth this Bill I do not propose to go into it clause by 
(Legislative Depart- dausc, as I am in agreement with most o£ the 
mont imofHcial No. 357 comments of hir. Graham. There are, hmvevcr, 
of 192:!). ju&t a few important clauses which 1 propose 

to note upon separately. 

2. CloKSc 7 . — ^The pecuniary jurisdiction of the Township Court and 
the Sub-divisional Court seems to me to be very low. At the same time, 
as I am not familiar with the cliaraetcr and attainments of .subordinate 
judicial oSicers in Burma, 1 do not wish to dogmatise. 1 have road the 
lilinute of Sir Bcginald Craddock and the Burma letter on this point. 
The Burma Government know their judiciary much better and if that is 
still the view held by them, I have nothing more to say. 

3. Clause 9 . — ^This has been dealt with at length by Mr. Graham in his 
note with special reference to clause (c). The view ^at the Local licgis'- 
laturc cannot confer jurisdiction on the High Court is bc3'ond doulti. 
1 bsre referred to it in the e&aneeteci note on tie Letteis Patent anti 
also in the Punjab Gurdwara Bill, and thdTcfore I do not wish to repeat 
ni.v.sclf. I desire to call attention also to the proviso to clause 0. Under 
clause 7B the Suh-dirisional Court has jurisdiction to hear and dctci’miiic 
any suit or original proceeding of a roluc not exceeding Rs. 3,000 and it 
does not seem to me right and proper that suits of such small value should 
go in appeal directly to the High Court. 'This however is a question of 
policy, and it is for the Home Department to form their opinion on it. 

4. (yfauscs 10 and 11 . — In addition to what Mr. Graham hus said on 
these claoscs, I would say with special reference to clause 11 (1) that tiiis 
gives a very much larger scope for second appeals in the Burma Higli 
Court than .mj'where else. I Imow that the legal profession would welcome 
it. Indeed, even in the other High Courts 1 have found a desire among 
a consider.'iblc number of members of the legal profession that the law 
regarding the second appeals, as embodied in Section 100 of the Code of 
Ciidl Procedure, should be relaxed ; but I confess that I hold ditTeront 
views on this question. On the whole, Section 100 of the Code of Civil 
Procedure has, in my opinion, worked satisfactorily. No doubt there 
arc some cases of failure of justice, but this is inevitable in any system 
of law. In actual practice, if we retain clanse 11 (1), what will happen 
will be that there will be appeals to the High Court whenever a lower 
appellate court varies or reverses the decree of the first court, and these 
second appeals will have to be argued in the High Court practically as 
fii-st appeals. Section 100 of the Cml Procedure Code will apply only 
when the second appeal is from a decree of a lower appellate court which 
has affirmed the decree of the first court, and only a question of law is 
raised before the High Court. Personally I am not in favour of such a 
large and e.\tensivc scope for second appeals, and it may be that tliis 
precedent may be quoted against us by other Provinces wiien the Code of 
Civil Procedure comes to be rcyised. 

a. Clause 21 (J).— This clause docs not .seem to me to he quite eon- 
sisten’t with tlie power given to the High Court in the Letters Patent to 
L149LD 
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No. 64 

l^^ibQity of Iiliniators for leave of absence ; whether a BfmiBter is a 

servant of the Crown 
{SSih Jvm, im) 

1 thinl It IS difficult to hold that a Jlinhtei is a scnant of the Crown 
(Ijogislinre Dopnrt Hc IS appointed under Section 32 of the Govem- 
ttciit titioFiual ^o 4J5 mcnt of India Act by the Goicmot 6f a Provjn<>C 
of f ’“) and holds ofbcc duiing his (the Qoveflaor's) 

plcasuu* T'mlti Section 9faC “ e\ei} peison in the Cnil Scciice of the 
Clown in Indii ” holds offitc diuingr His Mojusta ’s pleasure The aery 
fact that n AJiui tci liolds office during the pleasure of the Goioinor, while 
a lilcmbcr of Ins EsoluIiic Council holds office during the plc.isurc of 
Ills Jlajesli, is Mgn>i.eanl Bisides, it would be putting too much strain 
on the word " ^iiitc ” to hold that a Jlinislrj is a “ sera ice ” in the 
tcclmic.tl s( nsc ot the woid It will aLo be noticed that under Section 9GB 
(2) the SccictiU of State in Cduncil niav mike nile? for ictjulatmg the 
cla^ifcaiioa of the Civil Scroitci ‘rt India, the methods of then rreraif- 
flifii'', ihcu eoid hu'is of -aure, pay and atlowancet, and dt * ip/ine and 
tuw/huA ill tl ss v ohsoMisly tu v^ilyttlsle la llui ea-sii. at a Climates axA 
can onlj epnl} to the “seriicci*^ The provision for the salarj of a 
2klinistci is ifndc bj Section 33, md il is open to the Legislative Connctl 
of the Proviree (not the Sccietaij of State in Council) to rule that the 
Mimstci slnll git a salaij nallu than Pnt of a Member of the Evccutive 
Conned 

I do not flunk that S'ction 91 which pro idcs for Icrve can or was 
intended to ajiplv to the cse nf .» Jlinistti I think that he is not a 
person in the s nice of the Crown in India It is remarkable that flicFc is 
no sepaidlt ]iro’ ision foi leive being giantcd to a ilinisler, but I imagine 
this was no' due to an accident It is not, as Mr O’Donnell points out, 
Ihe pnctiec to arrant leave to n Minister, and 1 cntiicl} agree with him 
when lie sajs that " the inmcijde of Mmistcrinl responsibility seems to 
leqnire that a Minister shoidd alwavs be in a position to aiiswei for hib 
acts in the Legi lainrc, oi at least thit tbe Government oi which he is a 
Member shall be in a position to do so 

I tlink It wonitl be diliieult to hold that the woid "vacanev” m 
the proviso to ‘Section ^2 (3) has anv lefcrenee to the state of things 
created l>.v a '\Iini‘tei going bn leave On the other hand, Section 92 
expresslv ]iiovides foi the Gov ornor General in Council appointing liome 
pcison to be a tcmpoiarj Member of Connul when a permanent Utlember 
IS absent on Icav c 

Should a j\Imister requiic to be awavi- fiom his work for a short 
time to ta] c list or foi some other urgent private icasoii, I have no doubt 
tint his Govcinoi will '•How him to do so but that wall not amonnt to 
“ leave,” as tint c\piession is nndeistood in the technical sense. 
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' ■ - ' 110.62. 

Bntertsioment of matrimonial causes or snits among Muhammadans 
in the Courts of Kenya Colony and the East Africa Protectorate. 

{ISth June, 1932). 

' Ordinance No. 34 of 1920, passed in the Colony and Protectorate of 
(Legialjitivo Depart- Kenya, provides for matrimonial causes or suits 
ment nnoltieiul No. 377 among Muhammadans being entertained in the 
of 1922). courts of that colony. The expression “ Muham- 

madan marriage " is deflned there as any marriage contracted in accordance 
nrith and recognised as valid hy Muhammadan law. All Midiammadan 
marriages, whether contracted prior or subsequently to the commencement 
of this Oidinance are deemed to be valid marriages throughout the colony 
and the parties thereto are to be subject to the provisions of this ordinance 
and are entitled to any relief by way of divorce or otherwise which can 
he had according to Muhammadan &w. Jurisdiction is conferred upon 
the ITigh Court to entertain such suits or causes and then there is a 
proviso added to Section 3 (2) . This proviso runs as follows : — 

" Provided alwa)-^ the High Court shall not exercise any jurisdiction , 
< as is hereby conferred unless both parties to the marriage are 
domiciled in the colony or protectorate of Kenya at the lime of 
’ the institution of such matrimonial cause or suit as aforesaid.” 

2. In their ^letter of the 31st March 1922 the Kenya Government point 
out that j there *is“ a large population of Indians, Somalies and other 
Muhammadans ijwho are dearly not domiciled there and amoi^ whom 
matnmonial causes arise. They further say that they are advised that 
the 'doctrine of jurisdiction based on domicile in matrimonial causes has 
no place in Muhammadan law. They point oat that as a cousequence of 
this view^ere is considerable hardship brought about, and they ask our 
opinion on this point. 

3. The modem conception of domicile is, so far as I know, absolutely 
foreign to Muhammadan law. Indeed, it is not consistent with the basic 
theory of Mnhammadan law. The following passage from Ameer Ali’s 
Muhammadan Law (Vol. II, p. 180} sums up the position to my mind 
accurately : — 

*' With the exception of certain principles, the operation of which is 
necessarily confined to tiie territorial limits of Islam, the 
Mussalman law is generally a personal law ; that is, its incidents 
remain attached to the individual Muslim, whatever the domi- 
cile, so long as he continues even outwardly faithful to the 
Islamic fail£. ‘ A Mussalman ’ says the Kiyafa, ‘ is absolutely 
subject to the laws of Islam whatever the domicile. This is ' 
not the case with bom Mussalmans alone. As soon as a person 
'bdoi^ng to a different persuasion changes his faith for the 
rdigion of Mahomed and adheres to the Islamic system, all the 
civil obligations and duties which the Mussalman latr imposes 
and the rights and priidleged which it gives become attached 
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fee of one rupee for each security in respect of ttIucIi any information 
is supplied and must osecute a Bond of Indemnity also. AH this can 
obvioiisly have no application to a court of law which requires the 
production of a security during the trial .of a case. 

For the above reasons, 1 am in o^cement with the riew taken 
by Mr. Casson. If, however, it is ctmsidered necessary or desirablp 
to protect these documents from inspection by the courts, then, as 
hir. TFrJght suggests, some amendment of the law would he necessary. 
1 also share his doubt as., to the advisability or propriety of such a 
prohibition. 
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In this case also the ivife sued her husband for dissolution of marriage on 
the 'ground of his impoteucy and malformation. The decision really 
turned oii the question whether the husband was bound to provide funds 
to pay the cost of the wife’s suit, and both the judges were of opinion 
that ihe rule which obtained in divorce proceedings in England had no 
apj^cation to the cose of a hluhanunadan wife. Except for these two 
suits in which divorce was prayed for, I know of no other case in which 
courts have granted decrees of divorce. Sir Boland Wilson, however, 
says that a Muhammadan marriage originally valid may be dissolved by 
judicial decree in British India on certain grouifds. I personally think 
that having regard to the fact that under the Muhammadan law the 
liluhammadan husband can by repeating ceiiain formula effect divorce, a 
suit for divorce would seem to be perfectly superduous and unnecessary. 
I have, however, known and appeared in a number of suits for restitution 
of conjugal rights, but they stand on a different footing. 

5. Having regard to the terms of Section 3 (2) it seems to me that 
the High Court at Kenya cannot eimrcise any jurisdiction in Muhammadan 
m.itrimonial causes unless both parties to the marriage are domiciled in 
the colony at the time of the iu^itution of such matrimonial cause > or 
suit as aforesaid. I ppisonally am inclined to tliink that the more correct 
view from the point of view of Muhammadan law w'ould he to make 
residence rather than domieile the basis of jurisdiction. It is obvious that 
the decision in Keyes, v. Keyes, (1921, P. D. page 203,) would have no 
application to the case of Muhammadans and it seems to me tliat if only 
the words " are domiciled ” in the proviso tQ Section 3 (2) could he 
removed and the words “ are resident ’* substituted for them, a decree 
■which may be passed by the Kenya High Court is bound to be respected in 
this country as a decree passed by a court of competent jurisdiction in 
accordance with the provisions of Muhammadan law. 

6. Lastly 1 may mention that when the Muhammadan law ^eaks of 
judicial divorce it certainly contemplates divorce by a kazi, and it seems 
to me that it is at least arguable whether in regard to a case of divorce, 
a' non-Muslim judge can be a proper substitute for a hast / but this is ' 
raising a very large issue, and it is by no means easy to give a eoneluBira' 
opinion on that. 
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name. This is a perfectly intelligible ground but I tiiink this case cannot* 
be treated as being on aU fours with the ease before us. In the present 
case, there is the fact that the Indian application has been made by tiro 
of the original applicants in Great Britain and the executors of the 
third who has Rinse died. Even assuming that the exeeutora are net 
entitled to make this application under Section 78A, is there any reason 
for holding that the two surviving applicants for patent in England cannot 
make this application under Section ?SA f 1 think there is no such, 
reason. It beems to me that as survivors they arc entitled to make that 
application. 

3. We are not concerned with any question which may arise between 
the Eurrising patentees and the executors of the deceased. That is a 
matter to be settled between them. The Australian ease referred to laid 
down that the right of priority was like any other right and could he 
tr.insfcrred and dealt with by the tmuier of the right in the same way as 
he could transfer or deal with any other right — ^rrhich belonged to liim. 
It turned upon the interpretation of Section 121 of the Commonwealth 
Patent Act. It is in direct confiict with the English decision, and if we 
have to choose between the two, I should certainly follow the English 
decision. But as I have said abore, the point which arose in both the 
English and the Australian ease does not appear to me to arise in the 
present case. 

I therefore agree with Mr. Graham, that the grant should be made in 
the name of the survivors among the co-applicant^ and we should leave 
the legal representatives of the deceased co-applicant to establish their 
claim in equity. 


L149LD 
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••Fngitive Offenders (Protected States) Act, 1915, expressly provides that 
it shall be lawful for His Majesty by Order in Council to direct that the 
Pagitave Offenders Act^ 1881, shall apply as if, subject to the conditions, 
exceptions and qualifications (if any) contained in the Order, any place 
or group of places over which His Majesty extends his protection, and 
which is named in the Order, were a British possession, and to provide 
for the carrying into effect of such application. 

Beading the Act of 1881 and the Act of 1915 in the light of the Order 
in Council of 1902, I think it is impossible to argue that Indian States 
are not States under the protection of His Majesty. 

4. It is sn^ested in the notes of the P. and P. Department that in 
applying the Order m. Conncil of 1902, it would be necessary first of 
all to estabbi^ that certain jurisdiction had been acquired by His Majesty 
by Treaty or grant, usage or sufferance, and this may not be possible to 
prove in the case of every Indian State. These words are alwaj's used 
in Acts which are intended to cover extra-territorial jurisdiction of the 
Crown. I think the words “ usage, sufferance and other lawful means ” 
are quite as important as the words “ treaty and grant.” If once it is 
conceded or accepted that Indian States do not possess the full attnbiucs 
of Sovereignty and that they are under the protection of His Majesty, 
I do not think that the propriety of action under the Order in Council 
3902 vis-a-vis such States could reasonably be challenged. So far as 1 am 
aware, from the time of Austin downwards, no juiibt (from a strictly legal 
point of view) has ever conceded that Indian States po^ess Sovereign rights 
witliin the meaning of that expression as it is understood in law. They 
may have, and many of them probably have, plenary' powers inside their 
own territories, but that alone is not sufficient to make them Sovereign 
powers. They cannot enter into foreign relations directly ; they cannot 
make peace or war, and in point of fact they accept the Suzerainty of the 
British Grown. This being the position, 1 think that Parliament could 
legislate for tliem for certain purposes. The limits of P.irliaincutaiy 
legislation in relation to Indian States will be regulated more by rules of 
constitutional practice than by any abstract principles of law 1 agree 
with the view that while Parliament may (and probably will) refiLse to 
legislate for purely domestic matters in Indian Stales, it will be the only 
proper legislative authority for making any law wlueh really partaken 
of the nature of a Treaty with a foreign nation by reason of the fact 
that it provides for reciprocal treatment. That such jurisdiction h.is 

,heen assumed by Parliament in legislation of certain character, there is 
no room for doubt. The Copyright Act of 1911 is an instance in point. 

5, lam aware of the dicta of Jeakyns and Hall that under the Foreign 
Jurisdiction Act, jurisdiction does not arise through the Act, but is 
rceog^cd by it aa having belonged anteriorly. The view that I also 
take is that such jurisdiction vests in His Majesty independently of 
the Act by reason of the Suzerainty that belongs to him, and that the 
Act is only the machineiy for the exercise of that jurisdiction. Indeed, 
the preamble to the Foreign Jurisdiction Act, 1890 and the Order in 
Council,. 1902, shows that the jt^diction vests already in His Majesty. 
If this view is correct, as I think it is, then it seems to me that the 
Fugitiye Offenders Act of 1881 and 1915 may well be extended by an 
Order in Council of His Majesty to Indian States, and such extension will 
not, in my opinion, be an invasion of such Sovereign rights as those Stati’H 
may possess internally. 
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btuldmgs To use the words o£ Lord Crewe, the Union Jack ^onlJ W 
regarded as the National flag if that is so, the dying of anv other 
fl*ig as a rival flag or as indicative that the person or persons contcrned 
do not recognise the Union Jack as the National flag vronld to lamd 
amount t 0 ( an unconstitutional practice, even though there might he 
some doubt as to whether it would he illegal I may add that this was 
the view which. I expiessed myself to !Mrs Bcsant so far back as 1917 , 
anu upon a further study and consideration of the question I feel stronger 
in, that opinion 

2 It IS also necessary to point out that it is ^elv common in this 
country to fly flags on temples or on the banks of sacred ni ers 2Iobt of 
these flags have some sort of emblems and they are flown by priests 
generaUy with the object of attracting pilgrims or clients The whole 
nierside at Ihe confluence of the Ganges and the Jumna at Allahabad 
IS full of flags of this description and 1 have seen mvself peculiar 
emblems painted under the Union Jack I had an interesting ca^e m 
the Allahabad High Court in which the question was whether there 
could be any right of property m the emblems on flags of this deser ptum 
I do not know how the case has been disposed of as I left it unibitsked 
Gases relating to flags for commercial purposes appear to ha\e arisen n 
America also and in one case the Supieme Court held that an act of a 
State of the Legislature which prohibited the American flag from 1 emg 
used for purposes of business advertisement did not encroach upon any 
right which is protected by the constitution of the Lmled States (bee 
Watson on the Constitution, Volume I, page 543 ) It is quite clear, how 
evei, that flags used for religious or commercial purposes stand on an 
absolutely different footing from flags used for political p irprses 
Hr OTlonnell has hinted at Section 124A m this connection and has 
referred to the words " visible representation *’ in that section It is 
impossible to give a definite opinion in the absence of concrete facts^ 
but I am not prepared to exclude the possibility that tlie flying of a 
Swaraj flag may, in certain circumstances, and especially wlicn it is 
dear that the object of putting up such a flag amounts to a rclusul to 
recognise the Union Jack and all that it stands for and is intended to 
bring His Majesty or the Government establ shed by law in Biitisli 
India into contempt or to excite diSifitection towards His Majesti or the 
Goif*mment, may amount to sedition On the other hand it ntai iicj 
nell he argued that a Swaiaj flag is not nccessarilv hostile to the Union 
Jack, as Swaiaj is non the accepted policy of Eis Majesty ’s Government 
and has found a place in the message of His "Majesty delivered through 
His Boyal Highness the Duke of Connaught at the opening of the new 
Legislature It will, therefore, appear that much will depend npon the 
cir nmstances m which the Swaraj flag is flown, the occasion on uhich 
It 18 flown and the object with which it is flown 

3 So far I have dealt with the question generally Coming now to 
the flying of Swaraj flags by municipal bodies, there is no doubt there are 
ceitam powers of control reserved by various local Municipal Acts to 
the Collector oi the Commissioner or the local Government 4.ss,amnig 
that a local Government (and here I am spealung generally) in the 
exercise of that ccmtrol piohibits the flying of such a flag and the 
Bumieipality so prohibited persists contumaciously in flymg the flag, 
it IS possilfle to take the extreme step of superseding it for a definite 
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No. 65. 

Prodnclion and inspection of Government Securities under Section 22 
of the Indian Securities Act. 

{Sm JttUi, 193S). 

It is quite clear that under Sectini Pf of the Oude of Criniiiuit 
reput- I*roc)Hluji‘, eny eonrt may, wiieji.'Vt>r it considers 
rarat 'l'ao«if5al No, 54S tJuit tW protluciioji of jtiy.' docunif'iit is necessary 
ol 1032). or dcsnftliie for llie purpose of i)tvesti<|at]on, 

enquiry, trial, or other proccedmes under the Code, issue a f-iimmiuis to 
the person in schnse possisssion or potriT such .‘i doeiuneiit or thin" is 
believed to be, requirin': him to attend nnd iiroducc it. The Third 
Presidency Magistrate of C.dcntta app'Utr.s to me to n.i\o t.rucn notion 
under Section 91 nhen he ordi'ied the prodiirtion of ccri."n (JoveriiRiein 
Proniissorj- notes which icrtc in the pos'**s,.ion of tlie Ptildie Debt OHiee. 
Under Section 162 of the Indian Ei'idenee Act, the ofii'-er sinnninued to 
produce a doctinicnt is bound to hrin" it to court nolwithstaudinct nny 
objection which there may be to its jirnihiction or to its .ndtin siliility. 
Tlic validity of any .such objertinn is n matter for the decision of the 
court. Section 91 '(3J itself provide^ tli»it nothini: in ti'i^ .SVelion shall 
be deemed to aiTcct Sections 123 and 121 of the iiidi.'iii Kiidencc Act of 
1672. 

2. Section 12 i of the Indian Evidence Act may b? nil"d nut as linvin" 
no application to the circmiistaneos of tin* ea«';. Sir* ion 123 simply 
provides that no one shaM be jicrinittcd to f'ive any < \ ,d( nee deriwd 
from unpublished onictnl records rel»tm$r to any affritr. of State, except 
with the pennKsion of the ofiiecr at the head of the ili'piirlnu-nt eon- 
cerned, wJio slmll pivc or withhold sueh pcnuiksion .is he thinks lit. 
I am of opinion that Seetion 123 also wilt not apply tn tlie circumstances 
ol lhi.s ease. The Gnvcrninenl Proni'ssory nole^ caiieclliMl by renewal, 
v.hich were required to lie prodncnl, d« not appear ti* me to fall willim 
the expression “smy nfiairs of Stale ” nnd I do not :h*nl: that a court 
would be jiistifu'd in rulinp out ihi.s evidence under Section 123 of 
the Evidence Art. 

3, It would he puttiu" too mueh .strain u|>oii the litneiM''c of Section 22 
of the Indian Securities Art, ]!l2n, to hold that a emirl of law w.is 
debarred from callinp for llic produetion of a (lovernment security. 
1 am in entire nprcenieiit with Mr. (’asson in Ihiiihhip that it is impossible 
to construe the words “ tin person ” in that Serlion os iticlndtnp n 
eniirt entitled to proceed under Section 91 of lli" Code of Criminal 
Propcdure. Indeed I feel more Mron^ly than ln' does nlmut the inter- 
pretation of Section 22, The openitify words of that Seetion, i.r., '■ no 
pen-on shall lie entitled to inspect or to receive informatinn, etc., etc..” 
interpreted in a iiatiirnl way would strike any lawyer ns linviii" reference 
to a private individual, and Itules 39 and *10 frainod in nccorditncc w itli 
the powers conferred by .Section 21 of the Indinn Seeuritie.s Act, still 
further eonfinn tins view. Itule 39 speaks for any jinrson requiring 
information to apply to tlie I’lihlie Debt Ofitce in writing. Itule 40 too 
hns been so framed as to be consistent only with the view that the 
application refiwrod to therein must be taken in be Ike application of a 
private individual f ,ind Itule 11 requin's llsot every applicant, befovc 
any Inforiniitinn is fiiipplied to him under Itule 3i) nr -10, bus to pay a 
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No. 6B. 

Appeal by Mrs. N. C. Thomas, and Messrs. H. K. W. Anderson, L. B. 

Thomas, H. S. Thomas and W. B. Davies, against the decision of the 

Controller of Patents in refnsing to accept their patent application. 

{9ih Avguti, 1922). ^ 

This is a somewhat troublesome ca'.c. It appears that on the 7th' 
(Lopi^Litivo pfpyj- SeptcinbiT, 191G t — 

dent unDn'icbil No 700 
cf IS**). 

(1) Kichard Beaumont Thomas ; 

(2) llui>ert Sj'cnee Thomas ; and 

(3) William Eobert Davies, 

nppUed for a patent in Great Britain which was granted to them. Of 
these three persons, Ricb.ard Beaumont Thomas died on the 14th February 
1917, and probate of bis will was granted in England on Ibo 17th of 
April 1917, to : — 

(1) Jlrs. Nora Constance Thomas (the widow) ; 

(2) Itcniy Eobert Willtant Anderson ; and 

(3) Lionel Beaumont Thomas. 

The three executors named nbosn and Hubert Spence Thomas and William 
Eobert Davies, flic two original gr.mtces of the patent wlio had applied 
for patent on the 7lh September 1916, in England, have made an appli- 
cation for a patent in British India and have applied for a prjori(y_of 
tite British patent to be granted to them under Section 78A of tho Indian 
Patents and Designs Act, 1911, ns amended by Aet No. 29 of 1920 and 
the Tcrapororj' Rh1c.s. The delay in the submission of the application 
appears to have bieii condoned under the Indian Patents and Designs 
Temporary Eulcs, 1915, The Controller of Patent^ however, refused to 
accept the application on the 2.5tb of May, 1922, on tho ground that the 
n])plicatioQ was made hy the legal representatives of one of the partic-s 
to the British npidication and not by the original parties tlicreto, and 
that the words any person ” in Section 78 A, sub-section (1) could 
not include the legal representatives of a deceased patentee. 

The applicants have now appealed to the Governor-General in 
Council under Section 5 (2) of the Indian Patents and Designs Aet, 1911. 
The only point involved in the ease is ns to whether the interpretation 
of the words " any person ” in Section 78 A by the Controller is correct. 

2. I agree witli Mr, Cnsson that the question a.s to whether the words 
" any person " in Section 78A include legal rcprcscntativc.s, docs not 
really arise in tliis case, and we need not go into that question at nil. 
My nttrnjjon l>ns been drawn to the English cjwc of •Sbcllciibcrgcr (vide 
Law Reports, Potent Design and Trade Mark Cases, Vol. VI, page 550), 
It was a ease in which Shcllenhcrgcr to whom patent was granted in 
America, assigned his rights to one Oeorgo-Wcstinghousc who in his turn 
appointed a man William Phillips Thompson ns his agent to lake out a 
patent nndcr the International Consxntion in England, The Atlorncy- 
Gonernl in that cnRc held that the only person who was entitled 1o claim 
that ‘ daling-baek ' was the applicant in t^e foreign country in his otra 
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npcess>anly invohes considciable delay I lia\e gi\eEi this only as an 
iliustiat on 

(3) The method of proving private and public doenmcnts laid down 
bj the Indian Eiidonce Act reqiures, to my mind, careful reiiaton I haie 
come across eases m which a parly pioducing documents which are oh 
viouslj perfeetlv genuine, meets with greatest diffieulfy in getting them 
admitted in evidence because the other party liglit heartei^y or vexation^ 
puts the former to proof In the mofossil nothing is more common than 
pleaders of one party denying the genuineness, of the dqcnments produced 
by the otlier party 

(4) The worst delays tale place when eiidence is recorded on com-* 
mission or when accounts arc referred to a Commissioner I haie fre 
qnently noticed very senous abuse of the right of cross-exammation of 
witnesses before Commissioners, and I have also Lnown of cases which 
have taken months and months to be heard and disposed of merely because 
the accounts have been icf erred to a Commissioner, for examination 1 can 
recollect a case in v hich 1 my self appeared in its last stages in the High 
Court which wvs filed in 1<)05 and not disposed of until the beginning ofi 
this vcai dining my abacnce fiom tiie piofcssion. 

(o} It is also a question for consider ition whether the pronsons of 
0 37 of the Code of Civil Procedure, which prescribe summary procedure 
for eases relating to Negotiable Instruments (more or less in accordance 
with English practice) ^ould not be extended to subordinate courts As 
the law stands at present, it applies onlv to the High Courts of Calcutta, 
Madras and Bombay, as also to the Chief Court of Lower Burma and the 
Court of the Judicial Commissioner of Sind I think the time has come 
when it should be extended to important towns m eiery province In the 
United Proiinces I would extend it to such important towns as Cawnpore, 
Aligarh, Agra, Benares, Lucknow, Meerut and Moradabad These are 
the distiicts where generally we have cases relating to negotiable mstm 
ments Indeed I am of opinion that at impoitint conunercial centres, we 
must have Commercial Judges to dispose of commercial oases The 
ordinary procedure prescribed for what are known as “ title suits ” in 
India 18 not to my mmd, suited for such cases , nor can an ordinary sub 
ordmate judge deal wnlh commercial cases as expeditiously and effectively 
as a specially trained commercial judge can 

(6) Considerable time is wiasted over perfectly idle appeils from inter- 
locutory orders, such as an order granting oi lefusmg to grant an injune 
lion 01 appointing or refusing to appoint a receiver , and it sometimes 
happens that an interlocutory oider is invited only with a view to cause 
delay in the hearing of the caie, but I am not prepared at present to malte 
any specific suggiJStions with regard to the stiffening of our law in this 
respect though I do feel that this is a matter for careful investigation and 
enquiry 

in — Oihci defects in Legal System 
fl) I shall now deal with certain other features of our legal system 
which, to my mind, are to a great extent responsible for unnecessary and 
ruinous litigation involving considerable expenditure of pubhe time 

Pirst of all our whole iiy stem of execution of decrees has the inentable 
effeit of prolonging litigation Our Law of Limitation relating to decrees 
provides so many sabterfnges and so many excuses for prolonging execu 
tten, that it IS a surprise to me that decrees are sometimes speedily executed. 
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. No. 67. 

Question as to the logdity of the hying of tiie Swaraj Flag on the 
Municipal Building at Juhbulpcre, 

{9iJi August, 1922). 

The question in this ease is one of considerable difficulty and such 
(LegidatiTo Dopait- books On constitutional law as I have consulted 
aent vtuofficlil No ‘ 001 do not render much assistance in solving the 
of 1333 ). question. What appears to have happened in 

the present case is that the Jubbulpore Municipality put up on its 
Wlding a Swaraj flag in honour of the members of the Civil Dis- 
obedience Inquiry Coinmilteo, to whom they wanted to present an address. 
Prom previous files I find that the question attracted the notice of the 
Government of India also in 1917, when a pleader in Giya put up a Home 
Buie flag, and when, Mrs. Besant also did the same thing dunng her intern- 
ment. It appears that in 1903 Earl Howe put the following question in 
the House of Lords ; — 

Earl Howe : My Lords, I rise to ask His Majesty’s Government, 
with a view to removing any possible doubt that may exist 
on the subject, whether it is a fact that the full Union Jack 
may be fiown on land by every eitixen in the Empire as well 
as on Government Offices and Public Buildings. 

The Earl of Crewe : My Lords, the noble Earl asks me, with 
a view to removing any possible doubt that may exist on 
the subject, whether it is a fact that the full Union Jack may 
be fioivn on land by every citizen in the Empire. A.s many 
of us know, there has existed in the public mind a curious 
confusion as to what flags may be iloivn and what may not. 
At one time it seemed to be believed that the Boyal Standard 
could be flown anj'where and by anybody. That, howevet, 
as we 'now knoiv, is not the case. It was formally announced 
that the Boyal Standard is the personal flag of the Sovereign, 
and cannot properly be flown without His Majesty's permis- 
sion, which is only granted when either the King or Queen is 
present. But, of course, a very diffierent state of things 
applies to the Union Jaclc. I think it may fairly be stated, 
in reply to the noble Earl, that the Union Jack should be 
regarded as the National flag, and it undoubtedly may be 
flown on laud by all His Majesty’s subjects 

The Earl of Meath ; My Lords, I am very pleased indeed to 
hear from His Majesty's Government the statement that the 
Union Jaclr may be flown on land by all British subjects. 
There has been a certain amount of doubt on the subject, 
and it is as well that it should have been set at rest. It is 
rather carious that a British citizen is about the only one who 
is not qnite certain under What flag he really stands as a 
private citizen ; and I have kno'wn of some instances in this 
country where the Union Jack has actually been pulled down 
by ^e police. I am obliged to His Majesty’s Government for 
having definitely cleared up this matter. 

There is, therefore, no doubt whatsoever that the Union Jack may be 
flown on land by every citizen in the Empire as well as on Government 
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parhcular case It was e:!q)ected that the Pnvy Council would aiail them** 
selves of the opportunity ot settling law in a recent appeal which Went up 
to them from the Allahabad High Court Z know the case xeiy well as 
I was Counsel for one of the parties when it was before the High Court 
1 believe the result of the decision of Their Lordships of the Privy Council 
will be to create still gi eater uncertainty, and a learned wiiter in a recent 
book has very severely criticised this decision I think it is for the Pio 
Tincial Governments to malve an enquiry into the history and conditions oi 
tenure of these estates and to legislate for them My recollection is 
that many y ears ago the late Sir Bhashay am Ayangai:, perhaps the foremost 
lawy er of his day m India, introdneed a Bill on the subject in the Madras 
Council, but I have not been able to discover whether the Bill was passed 
into law As regards the Oudh Talnqdar Act, I can only say that it has 
been and is the despair of every lawyer and juc^e who has had to deal with 
that Act 1 have appeared in a number of talnqdar cases, and I feel that 
no Act of the Indian Legislature has done more to promote litigation than 
this Act has In Oudh during the last ten years one Special Judge, Pandit 
Seetla Perahad Bajpye, has been appomted to dispose of these cases^ and 
he IS at the present moment trying a case in whic^ 1 was approached by 
one of the parties so far back as 1918 I believe it was filed in 1919 or 
1920, and Mr Bajpye who met me at Simla only a few weeks ago, told me 
that for the last one year and nine months or thereahouts he has been 
recording only the evidence in the case and that it would take him several 
months before he would be able to debver his judgment This is hv no 
means a singular instance If necessary, I can mention at least a dozen 
cases offhand which have taken about a year or more to be disposed of 
I once brought the nnsatisfactoiy character of tltjia Act to the notice of 
Sir James {now Lord) Meston but that was during the war It is for the 
United Provinces Government to consult the taluqdars and to make up 
their mind as to what they would like to do with this Act I for one think 
that instead of the Act being a blessing to the taluqdars, it is a curse to 
them, and the only class of people who stand to gam by its contmuanee on 
the Statute book are the members of the legal profession 

f P — Causes of delay tn High Courts 

(1) I will non come to causes of delay in the High Courts In India 
I believe there is scarcely a High Court at the present moment which is 
imt suffering fiom a verj serious congeiition of woik Mj own belief is 
thal^ at any rate in some High Courts, the number of Judges will have to 
be increased 

(2) In the High Courts records are translated, and m many cases 
which are above a certain pecuniary value they are also piinted Tlie 
Translation Departments ar^ I am told, understaffed It w'as certainly 
the case in Allahabad when I practised there 

(3) Much of the delay m the High Courts is caused by the tune taken 
in getting notices on patties served Very often it happens that notice 
after notice is returned nnserved because the correct address of the opposite 
party has not been given I tlimL much of t.liig gyii might be remedied if 

High Courts could frame rules for the r^stration of addresses I 
beheve the Madras High Court has framed a rule on Sie subject 
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.period. As to whether this should he done in any particular case would 
be a question o£ policy on which I e&press no opinion. I agree with 
Mr. Graham that even where action is permissible under a Municipal 
Act such action is of an exceedingly dilatoiy nature and wholly unsuited 
to the demands of the ease, and that it is safe to infer that this was 
because it was never intended that the powers should be used by the 
controlling officer for an object of this kind. 

4. I i^U now deal with some of the local Acts. 

• *•••• 

I do not wish, however, to note_ further on these Municipal Acts. 
It seems to me that though action might be taken under some of these 
Acts, I hardly think that a contingency such as that which has now 
arisen was ever under the contemplation of the framers of these Acts. 
1 agree that the local Government has other means of exerting pressure 
- on the municipalities and local boards. Nearly every one of them looks 
up to the Government for grants, and I think that in the case of a 
municipality which is not past redemption a threat to withhold such 
grant may have the desired effect. 
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iTo. 69. , 

Action to bo taken inrogard to prisoners vho resort to Hunger Strike, 
(ISth Septemher, 1922.) 

I have read the decision of Lord Alverstone, C. J., in the case of 
(Lcgialitivo Depart- Leigh ocrs!« Gladstone, (Times Law Reports 
Hient Oouedciitial I'lle XXVI, page 139.) It was an action daiming 
Ko. CSC). damages for assault and for an injunotion to 

restrain repetition of the acts complained of, brought by Sirs, hlarie Leigh 
against (1) the Right Honourable Herbert Gla^tone, Home Seeretaty, 
(2) Captain Percy Green, Governor of Winson Green Prison, Birmingham, 
and (3) the Medical Officer of the same prison. The defence was that the 
acts complained of were necessary in order to save the plaintiff’s life^ and 
that the minimum of force was used. 

2. It appears that the plaintiff was convicted of resisting the poHce and 
disturbing a meeting held by Mr. Asquith in connection w^ the wuman’s 
franchise movement. The plaintiff in this ca;se was examined at length. 
She said that at a very early period of imprisonment she was put under 
prison punishment fOr breaches of prison discipline, die was eventoally 
subjected to forcible feeding, sometimes through month and sometimes 
through the nose. In these cixeumstances the Lord Chief Justice said 
that he should rule as a matter of law that it was the duty of prison officials 
to preserve ^ health of the prisoners in their custody and a fortiori to 
preserve their lives, and that he should ask the jury whether the means 
adopted were proper for that purpose^ In summing up the Lord Chief 
Justice laid down the law as foUmrs : — 

“ It was the duly, both under the rules and lyiart from the rules, 
of the officials to preserve the health and lives of the prisoners, 
who woro_ in the custody of the Crown. If they forcibly fed 
the plaintiff when it was not necessary, the defen^nts ought to 
pay damages. The plaintiff did not complain — and it did her 
ereffit — of any undue violence being used towards her. The 
medical evidence was that at the time she was first fed it had 
become dangerous to allow her to abstain from food auy longer. 
If Dr. Hclfay had allowed the plaintiff to fast for a few d^ys 
longer and she had died in consequence, what answer could ha 
have made ? " 

This is the material portion of the judgment. The proposition that it is 
the duty of a medical officer to preserve the health of a prisoner in his 
eh^e and a fortiori to preserve his life, may readily be accepted. It iff 
rrally the manner in which that duty is to be discharged and the extent of 
that duty frhicA havG caused me some trouble. If a'pxisotLer refuses to 
t^e food and deliberately goes on a hunger-strike, we may assume that the 
officer concerned will have done Lis duly if he places the food within the 
prmoner's rmich. however, flie prisoner still persists in’reJfusiiig to 
° doctor then is of opinion that if food is not administered 

to him forcibly, he will die, it may be taken as settled upon the authority 
of Leigh venus Gladstone that it becomes the duty of the doctor to forcibly 
few me prisoner. To quote the words of Lord Alverstone : If Lr. Hcllty. 
had allowed the prisoner to fast for a few days longer and she died in con- 
seqncncf^ what ansiver could he have made f ” 



XOTES AXD JIINI’TES BV BIR TEJ BAHAnUB SAPUL*. HT ' 

* (5) In Imporfancc cases before Mibonlintite jutlgo". in\olvinjr lingo 

ptoaanirj' JJHl-u'j.i or inlrionle question!, ot line and fact, senior CoHnscJ 
from Jljpli Courts an* io«ielimc.t engaged, and 1 lia\c found verj’ few 
subordinate judges being able to (uccrcii>e ncccssarj’ control over the conduct 
oL such castt. by Minior Counsel. 

(6) An extraordinary amount of time is \rasled over the service of 
procc.-seii. JInch of it is no doubt excusable inasinueb Jii the distances nt 
winch parties or wilnos-ses live are great, and there are serious transjiort 
diflicuttics in the interior. At the ismic time it roust he borne in mind 
that if a party desires to prolong IitigaUoQ->cDd not nnoflrn the tactica 
of delay arc adopted with a view to tire the patience of the other party or 
to put itim to loss of mono}* — he can do so easily by getting at the proecss- 
serrers who are an extremely ill-paid staiT. Anyone who has practised in 
subordinate courts knows that it u a matter of common notoriety that you 
cannot get a process served without pajdng something to the proccxs-servcr. 
Corruption among tlicm is, to my mind, beyond all doubt, while the super- 
vision is not os strict as it night well be. 

(7) The habit of seeking adjournments on grounds which arc not 
often of a satisfoctorj* character, is very common in the mofu'vsil. Very 
often it so happens tlint witnesses arc summoned to appear in courts just 
a few days before the comnicnccinont of the actual trial. When they or 
some of them do not ajiprar in the court on the day of trial, either beenusc 
they bine not actually been w*rv(<d witli summons or beennse they ]ia\e 
been served too late, or hecntivc they are culluding with the parly who 
docs not want to go on with the case on which it is fixed, an applieiitinn is 
made for an udjonrnmi-nt which is tery often granted subject to payment 
of co.is for .such rcljournnicnts. I know strong judges refuse to adjourn 
eases on such grounds, hut the number of such juilgcs is not icry large. 

I Ihini: this defect c.an be rcinedicfl if the High (‘mirts frame and (>nforee 
rules (wliieli, to my mind, they have power to do) fixing the liiue-lirnit 
within which jmrtic*.s must pul in an application for service of sumniunscs. 

//. — Cai»er aUriltitahle io our slate of law. 

There are several legal causes which, to my mind, arc as responsible 
for abnormal delnj’s os either the weakness of the jndgCi! or the laxity of 
the liar. 

(1) Althnngh the present Civil rroeediire Code lays considcralilc 
stress on precisiun and exactness in ptendings’, ami although the liar in the 
mofussil is far more educated and far more competent tliaii it was say forty 
years ago, yet Indian coiirt.s are ranch more indulgent than they .shrinld 
1«* in the matter of pleadings. In the olden days wlieii legal edueatinii in 
India had yet to be developed, the I’rixy L'onnril laid down m some eases 
that courts in India should not be very strict in eoiist ruing p]cading.s. 
Although conditions base, to my mind, absolutely cliiingcd, yet the conrLs 
continue to follow^ the dicta of the l*rivy Council m those old case.s. 
Looseness in pleadings, to my mind, i.s a fruitful source of uncoitscionahlc 
delays in this countiy. 

(2) Our w’holc system of registration is, dcTeclivc. Even though n 
registered mortgage deed may rente in so many words the fact that con- 
sideration has been paid, yet our ayslem allows the defendant to deny the 
fact that he has received considcrution, mid even in ordinary suits this 
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No 70 

(in) 

Junsdiction over railway lands in Indian States 

I 

{2Dth Scpianhei, 192Z ) 

I agree with Mr Giaham that so long as full soiereign^ oicr the 
(LegislatiTo Uepart lands occupied by railways in Native Stnte 
meat nnoaiciil No OS’; tcrutoiies IS not ceded, these lands do not form 
of 19^.2) part of British India, and no person can be ar 

rested on such lands u respcet of oifenecs alleged to have been committed 
in Bntish India unless provision has been made to that effect m the law 
applying to such lands 

In his note of 21st September 1922, Mr Thompson asks this Depart 
ment to adiise the Political Department on two questions — 

(i) whether we think that the decision in the case of Badha Xwhen 
the Naib Tahsildar, who was arrested at the Gwalior railway 
station, was wrong, and " 

(]]) what action should be taken to insure that m cases of this sort, 
ikfreriistest adeqaaieJj' reppssesteS 

As regards the first question, I have not been able to find the juds 
ment of the Lahore High Comt on the file In tlie absence of that jndg 
luent It 18 impossible for me to say whether Mr Justice Martineau took 
a light view of the facts of the case 

As regards the second question, all that I can say is that it should not 
be difilcult foi the Government of India to be represented in the 
Court, if only the Lahore High Gonit would adopt the pnctice, which is 
very often followed in other High Courts, of giving notice to tiie Govcin 
ment Advocate to put himself in communication wiGi the Government of 
India and to represent them whenever any question of relation between 
them and any Nativfe State is put m issue in anv case I remember sevenl 
instances in which Judges of the High Court at Allahabad expressed thr 
wish that they would li]»e notice to be served on the local reprisentative!* of 
the Government, although the Government was not directly a party In 
the present case, it seems to me that the question was certainly one in whicli 
the Government of India should have been represented I prciinnie 
that the Gkivemment Advocate at Lahore appeared in the case, and I can 
not understand why, if he appeared in the ease, he did not put himseP in 
communication with the Government of India It is true that the Govf>m- 
memt Advocate represents the Local Government , but still it should not 
have been difficult for him to bring a matter of this character to the not ici* 
of the Government of India Personally I think it vvotdd be useful to 
find from the Government Advocate or the Punyab Government as to what 
the usual practice in such cases in the Punjab High Court is 

Since I signed the above note, Mr Graham has shown me the decision 
of Martineau J reported in Indian Law Report, Lahore, page 406 
hive read the decision carefully It follows the decision of the Pii \- 
C ouncil in Mohammad Yusuf ud dm ease (I L R 25 Cal 20) i 
Ml Justice Maitincau was quite right in the view he took, and upon the 
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Otainarih', a diOioncst aocree-lioklcr or a flisTion^t jRdsment 
U he so desires, choose his owis time vheu he wU esecute the, decree or. 
allow the decree to he eseeated. 

To illustrate my point with rcrcrcnce to the provisions of Ihd Laiv of 
Limitation as appVwnhle to csccution cases, the cs.pxc&ic(n “ 4 step m 4\d 
of escctttion " in ntliclc 182 is a atandmR temptation to dishoMst attempt 
both on the part of dtwec-holdcrs and iudgment-dehtors. 

I stronelj' led that the time has come when some drastic step should 
be token to revise our vrWc sysleia ol eKccuiion ol Aecrecr^ uxid to plaea 
it on a more satisfactory footing. 


(2) Intimately connected with tins is the question of the periods of 
limitation prescribed for suits and applications hy the Ijimitation Act. 
Old titles arc siimetimes disturbed merely heennse out Imw of Limitation 
is so indulgent One of the commonest class of eases is represented hy 
suits filed by reversioners to set aside dicniitions made by a Uindu widow 
urithout any legal ncccfsitv- Xow a Hindu u'idou' way Mirvhc an aSienn- 
tiou made by her for a period of fifty yean;. The law allows the reversioner 
twelve years from the death of the widow. Only recently I recollect read- 
ing a case in the Privj' Council Reports in which on ahenation made htlwcen 
,70 and 80 years ago was sought to he set aside. 1 have appeared in num- 
berless suits of this description in which alienations of 30 to 40 years hach 
were attacked, Thc.se eases lend to any amount of false evidence because 
the genuine evidence luu? disappcnral and (hey lead to n congcslion of 
work in onr courts, so that dishonest suitors are obstructed in getting their 
ca.'-e.s disposed of as quickly as they might have been hut lor these stale 
claims. 


(3) I ahnll now refer to the evils of benomi sj'stcm. The sj-stcjn of 
beiinmi trans,sclions has been repeatedly recog!ii.scd hy the Privy Council 
and by the High Courts in India ; but every lawyer in India knows that 
Jenamf purchases arc sometimes used as wcapoas of offence and defence 
against honest third parties. There is, to my mind, need for the reform 
of oat law in flu's respect. 


(4) In Indin, speaking generally, there Is no law against champerty, 
and the Privy Council and High Courts have entertained champertous 
oIaim.s. While no doubt some poor and genuine claimniits have every 
reason to he grateful for the present .state of law, I have no doubt that the 
laxity of it has led to great abuses. In important eases relating to big 
estates there is always a speculator appearing on the sccne> and it is a 
matter of common notorieW that in Oiidh the moment a talnqdnr dies 
withoot leaving any lineal male heir, half a doron speculators appear on the 
hcaie to foment litigation, make money out of it, and if in the end the poor 
and impecunious claimant who has .songlit their help, succeeds in the cose, 
he gains very little. I believe the time is ripe for legislation in regard to 
champerty. 


_ (5) I shall now refer to cases relating to talukdar estates in Oudli 
which are governed by Act I at 3869 passed by the Indian Legislature ; 
and to cases relating to impartible estatas. These are the most trouble- 
’some caws and take years and years to dispose of. The issues involved 
are sometimes exceedingly complicated and usimUy game sort of custom 
Ls set up wbieh t!irow.s open tlic floodgates of evidcuoc. The whole law 
vnth regard to impartible estates is in such a state of uncertainty and tsm- 
iusion that 1 think no lanycr can feel sure as to what may happen in a 
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conneptioii with railways in inde[)endent States. Tha 'argument ol 
Mr. Cohen on hehalf of the Crown was more general and c5d not challenge 
iipecifically the argument of Mr. Asquith which 1 have just noticed above. 
Lord Halsbury appears, however, to have accepted Mr. Asquith’s ai^u- 
ment as will appear from page 31 of the report.* I do not exdude thore- 
tl. li. It., Col. series, fore the possibility of the Privy Council explain- 
Vol, XXV, 1898. (Same ing away thmr remarks which I have just noticed 
™ whidv may go up to them to the 

JaTOiaTj-'lM9, Nos. 144 ! future. Until, howEEver, the law is further ev- 
157. * plained by the Privy Councdl or in some other 

way modified, 1 think the. position which shtnild be held to be correet 1 $ 
that indicated by Mr. Graimm, namely, that in each case it will be a matter 
, of fact whether the cession amounts to cession of full and exclusive criminal 
jurisdiction. It is really for the Political Department to consider whether 
a revision of the arrangements by which such jurisdiction is transferred 
to the British Government is not possible so as to secure from the Indian 
States a full and exclusive criminal jurisdiction. Bearing to mind, as X 
do, the attitude of the Standing Committee of the Princes which I attmidcd 
in November lasl^ I have considerable doubt as to wheGier the Princes wilt 
auree to the cesson of such iuh and exciurive crinnna\ yurisdicitiDn. 
appeared to me Gien that they were cot satisfied with the exercise of any 
jurisdiction by the Britidi Government on railway lends in their territories 
But on tins question I do not wish to say anything more. 
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(4) Agdn, delay is caused by proceeding for the substitution of 
heirs of deceased parties or for the appointment of guardians or nest friends 
of minors. . . 

■ ' (5) 'The System' of translation 'and printing, too, requires overhauling. 

It is not necessary, that 'eveiy single document should be translated and 
printed, and so far as this part of work is concerned, it is, I am afraid, 
'done more or less perfunctorily. At any rate, this was my 'esperience in 
'AUahabad. The record is overloaded with totally unnecessary documents 
.which are not even referred to fay Counsel during the argument. The 
.Privy Council have also repeatedly eommented upon the future of our 
• records. Sometimes it happens that in order to prove whether a family 
is joint or .divided, .or, to prove a certain custom recorded in village papers, 
a large number of revenue papers are translated and printed. Only a 
few by waj' of sample may very well do. I very well remember a case in 
which I appeared in 1915 or 1916. The value of the suit was only 
‘ !Rs. 12,000, the cost of translation and printing in the High Court came 
to something like Hs. 8,000 or Hs. 9,000. The only point m the case was 
as to whether daughters were excluded from inheritance among Jats in 
'tlie Meerut district. Probably the responsibility for much of this 
mechanical part of the work could easily he transferred to the shoulders 
of the parties themselves. 

I do not wish to be dogmatic abont my suggestions. I would only 
make the suggestion that the matter is one which requires very careful 
examination and scrutiny. Only recently I have read in some newspapers 
articles complaining of fte delays, hut I have no doubt that within a very 
short time the congestion of work and the delays that take place in civil 
courts will have to be seriously tackled. 

1 would therefore suggest that a committee may he appointed to con- 
sider the whole question and to submit their recommendations to the Gov- 
ernment. It is necessary, in my opinion, that it should be a strong com- 
mittee and should he presided over by a Judge of a High Court, 
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No. 72. 

BemoTal of certiuii existing differences between European British sub- 
jects and Indians in criminal trials and proceedings. 

{2nd Octohcr, 1922.) 

There are two questions referred to this Dep-. 

«£ 1922 ). meat by llr. Tonkinson. They arc as foUofws j— 

(1) Can the Secretary of State in Council approve of the makinj; of 

a law by the Indian Legislature wliich ■will empower all Ses- 
sions Courts to sentence European British subjects to the 
punishment of death ; 

(2) Even if he can so approve, that is to say, legislation in Parlia- 

ment for this pmpose is not necessarj’, is it a valid argument 
that such action would be going beyond the intention of tlie 
danse and should, therefore, not be taken without a reference 
to Parliament ? 

2. As regards the first question, the answer to it depends upon section 
05 (3) of the Government of India Act. That section imposes a resiric- 
tion or limitation upon the power of the Indian Legislature to make .my 
law empowering any Court, other than a High Court, to sentence to the 
pimishment of death any of His Majesty's subjects bom in Europe, or 
tlie children of such subjects. That restraint or limitation consists in 
the previous approval of the Secretary of State in Council, If sneh 
pnn'ious approval is not obtained, then the Indian Legislature cannot 
exercise that power. I find nothing in the section to warrant the sugges- 
tion that this power cannot be exercised by tlie Indian Legislature so -t! 
to empower all courts or that the section requires that the power to pass 
sentence of death should be conferred upon certain courts svhicli may he 
approved by the Secretary of State in Council. Beading that section in 
a natural way, I do not think that there can be any room for the conten- 
tion that what was intended was that the power to pass sentence of <leath 
on any of His Majesty's subjects born in Europe, or their children, should . 
be conferred onlj' on selected Sessions Judges with the previous approval 
of the Secretary of State in Council. The fact that in the present Act the 
expression used is “ any court ’’ while in section 46 of the Act of 1833 
the expression used was in the plural, that is to say, *' any courts of 
justice ” does not to my mind at all justify the conclusion that under the 
present Act only selected courts or courts especially appioved by the 
Secretary of State in Council were intended. The substance of the two 
sections, that is to say, section 65 of the present Act and .section 46 of the 
Act of 1833 seems to me to be tlie same. But, even were it not .so, J think 
the language of tlie present Act irso very plain that there would be »*» 
justification for gwng outside the present Act and tracing its liistoty to 
an earlier Act. As Lord Hcrschcll said in the case of the Bank of England 
rcKirs Vagliano Brothers, 1891, (Appeal c^ses at pagf M) : — 

" I think the proper conrse is, in tlie first instance, to examine the 
language of the Statute and to ask what is its natural meaning, 
uninfluenced by any considcratiom. derived from the previous 
state of the law, and not to start with enquiring how tin: law 
' previously stood, and then, assuming that it was probably 

\ 


SOTES AST) JirirUTES cr sa: TEJ EAHADITH SATRU. 163 

• 3 In the case of Leigh frrJHS Gladstone, it appears that the food was 

administered to Blrs. Leigh while she was still conscious. She stated in 
her examination that she was lied to the chair with a towel and held there ; 
then she was taken to an observation cell and put into the bed, where 
remained until the evening. In the evening she was forced on to the bed 
and Dr. Castles produced a, feeding-tube. The tube was inserted into one 
of her nostrils, she resisting with all her might. Great pressure was used, 
hut the tube produced such great pain, as was evident to the doctors, that 
it was withdrawn. All this was justified on the ground that if the doctors 
had refrained from applying this much force, she would have died. It 
seems to me to follow from this reasoning that if, while the prisoner is 
conscious, it becomes the duty of the doctor at a, c^ain point of the pri- 
.soner’s struggle against food, to forcibly feed him, the duty will be all 
the greater if as a result of persistent refusal to take food, the prisoner 
becomes unconscious and it becomes clear to the doctor that ivithout forcible 
feeding the prisoner may die. 

4. I confess that I had eonsiderahle doubts as 1o the duty of the doctor 
and its limits ; but I feel myself over-borne by the authority of Leigh 
uersKs Gladstone, and having stndied the case carefully I have felt myself 
compelled to adopt this opinion. Of course whether the minimum of force 
was used in any particular case, or whether it was necessary to resort to 
forcible feeding, would be questions of fact.' But assuming that it is 
proved in a case that without forcible feeding the prisoner would have died 
and that in feeding the prisoner forcibly, the minimum of force was used, 
it seems to me that no civil or criminaj liability would attach to the doctor. 
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No. 73. 

The Special Marriagfo (Amendment) Act, 1923. 

(2Sth Ocidbcr, 1933.) 

The present position \rith regard to Hindu marriages may be described 
(Lcaislatira Depnn- as follows : Upon the anthori^ of certain Puranas, 
meat, Frogi A. and C.— inter-marriages between different castes are nmv 
A., Dcecnibcr 1923 , Nos. absolutely prohibited (see the authorities quoted 
in support of this proposition in Sir Gurudas 
Banner ji*s Hindu Law of Marriage and Stridhan, at page 71). Formerly 
inter-marriage between persons of different caste^ though not approved, 
was permitted according to certain texts of Mannu. The sum and sub- 
stance of these texts is that a woman of any caste was allowed to be married 
to a man of a higher caste, but her marriage with a man of lower class was 
discountenanced and the diildrcn of each marriage were called low-born. 

2. In varioTis cases which have come up before judicial tribunals, the 
authority of the Puranas has been assailed and it has been argued that 
there is notliing in the texts of aneient law-givers amounting to prohibi- 
tion of inter-marriage between ‘a person of one caste and a person of 
another caste. Most of these attempts have been repudiated by judges and 
hjr juuef jDOre stranygJ/ ihim hj Jlindn judges. 1 understand imm news- 
paper reports that very recently Mr. Justice Shah of Bombay has given 
a decision upholding marriage between a member of one caste and a person 
of another caste. I hare not, however, had the benefit of reading 
his decisioi 4 and I therefore r^rain from e.xpressing any opinion on it. 
I, myself, argued this point at great length in a case some years ago which 
was heard by hir. Justice Bonnerji and Mr. Justice Piggot of Allahabad. 
Mr. Justice Banner ji, the senior Judge, was wholly opposed to the recog- 
nition of such marriages in spite of the fact that in tiiat particular caae 
there was the additional feature tliat a mixed marriage of that hind was 
recognised according to the law and custom of Nepal to which the parties 
belonged. Indeed, in respect of the property situate in the territories of 
Nepal, the son of that mixed marriage had been recognised by the Nepal 
courts as perfectly legitimate, but with regard to the property rituate in 
British India, the High Court .it Allahabad, refused to reco^isc the 
legitimacy of tlie child. The position was extremely unsatisfactory. An 
appeal was lodged to the Priiy Council but I understand that it was 
not prosecuted for want of funds 

3, That there is .i growing feeling in favour of such mixed marriages 
among the educated classes, there is no room for doubt. As the law 
stands at present^ a marriage between persons of different castes may be 
celebrated under Ac(^ 3 of 1872 ; but then they must declare that they 
are neither Hindus ^ nor Mahomedans. This requirement of the law is 
objected to on consoientious grounds, and it is urged that having regard 
to the modem conditions of India, a Hindu, tiiough he may not eonfonn 
to all the orthodox formulae, may with impunity transgress any particular 
rule or rules of his caste. Lideed the rigour of ^e caste code has 
been very much softened down by a decision of the Privy Council 
reported in 31 Cal. Bose versus Bani Sunder Kunwar. That was a case 
in which it was proved that Sardar Hyal Singh MajitMa, a Sifch gentle- 
man of the Punjab, to whom the Hindu law was applied, had ceased to 
he a Hindu because he freely dined with ^ropcans and Mahomedans 
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’facts of the case no other view was possible. I note that the Crown was 
icpresentcd in the case, and upon the facts of it, it seems to me that a 
reference by Coiyisel to the Government of India was unnecessary. 

2. The amendment of the Code of Criminal, P^poednre as suggested 
by Mr. Graham ivould (I may add) solve such .ffifficulties, provided of 
course the Indian States agreed. 


II. 

{Both December, 1D22.) 

I have again read the noting in the Foreign and Political Depai't* 
iiicnt and in this Department. I agree with Mr. Graham that in each case 
it will he a matter of fact whether the cession amonnts to cession of Inll 
and exclusive criminal jurisdiction. In everj* case ia which it does so 
amount, this notification will enable arrests, which cannot now be lawfully 
made, to be lawfully made. 

As regards the effect of Ynsuf-ud-din’s case in 25 Cal , page 20, the 
•£7. cofwi , pages 4-5 Priiy Council appears to me to have laid down* 
5n t .Tdonaiy 18S9, the following propositions : — 

Kos. IMO j7. 

(1) The notification itself can give no authority or jurisdiction, 

and, to use their Lordships’ words, " as the stream can lise 
' no higher than its sourpe, that notification can only give 
nuthonty to the extent to which the Sovereign of the ferritorj' 
has permitted the Britidi Government to make that notifica- 
tion.” 

(2) The conferring of civil and criminal jurisdiction along the line 

of a railway running through an independent State, not- 
withstanding any words in the notification of the Govern- 
ment of India, does not justify an arrest on the railway lands 
of the State of a subject of a State under the wprant of a 
Magistrate in British India on a charge of a criminal offence 
committed in British India and unconnected with the railway 
administration. ' 

Their Lordships of the Pri^y Council, after stating the proposition 
jii-sl referred to, observe as follows ‘ The only question, therefore, that 
remains is whether tlip act complained of in this case was one which can 
in any sense be regarded as coming within the jurisdictaon along the line 
of railway.” Having regard to the facts in Tusuf-ud-din’s cake, they held 
that the offence in that ease was not connected with the administration of 
the railway and they therefore held that the arrest of Tusuf-ud-din was 
iJlegal. It is possible to hold that upon* the facts of the ease before them 
-he judgment of their Lordships is tmimpeachablc. But I am very doubt- 
ful whether upon, a true view of the law it can be maintained that it is 
essential for the exercise of this jurisdiction that the offence for which a 
person is arrested on railway huids must of necessity be one whieh is 
connected with the administration of the railway. This was the line ol 
argument whieh was advanced hy Mr. Asquith, who appeared for TcBuX-ud* 
din in that case. His argument was that this was not a general jurisdic- 
tion for the repression of crime in India, but for maiotaming order m 
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desire, re unioii Bith all the consequences that Sob from re imion undeq 
the Hindu Laiv It seems to me that ap|iaient conformitT to eertam 
religious principles (lion soever much thej may be breken in actual 
practice) is one of the leading charaetciistics of a joint famil} , and a breach 
on the psrt of a member oi the la« of maniagc cannot at all be conducive 
to the maintenance ot haimonj among the \aiious members of the joint 
family Besides^ from llie legTl point of 'viefl, it seems to me that the 
suggestion that I base made oboie is likelj to provoke less opposition 
to the Bill than the rule as formulated by Hr Gour It mil be noticed 
that all that I am suggesting is that the legal effect of such p marriage 
-mil be to bring about bcparation and as is Bell knomi separation m 
interest urder the Hindu law is quite diffcicnt from partition bj metes 
and bounds 


7 Sucfcision — I am of opinion that *0 far as seealai pi opertv is con- 
cerned the law must provide foi the inheritance of the husband to the 
•Rife and ttcc versa and for lineal succession The ot&pring of such mired 
issue should not be eligible for collitcral succession It follows that 
collateral Lens should also be debarred liom succeeding to the offspring 
of such mi\cd issue It n ill be noticed th it I am mailing this suggestion 
not because I myself have any objection to collateral succession, but 
because I feel that the suggestion that I hsve made will probably be more 
acceptable to the o’'thodo\ sentiment Dr Goui ’s suggestion on this pomt 
is that tlieic should he eol’atci il succccs on but that if the pcison many 
mg IS a member of a joint family and iPc family to whi^ he belongs 
docs not accept tlie mniriage, he will have no light to succession to the 
ancestral property unless le is the oiilv surviving member of the family 
This, to mv mind, Bill Le very unBorknblc m actual practice, and will 
also be a fruitlul souicc of Iitigition If there be children of the same 
father bj diff^ient wives , foi m'tsnce, if a Hindu has a son by a wife 
oi his own cnete and upon her death marries a v/omrn of another caste and 
has anothci son by her, the tv» o sons shonld inherit to the father equally, 
though it may be tl at the son of the first viife, that is to say, of the 
wife who belonged to the ssnie caste, may also inherit collsterally An 
othei impoitant point to be co.i idered m this connection is whether upon 
the separation bv a member of a jo'nt Hindu family by reason of Jus 
mairying outside liis own caste he and his issue will continue to be a 
joint frmily, quo the ancestral propertj which miy have come, to the 
father upon such sep nation I lave no strong feeling on this question, 
but on the whole I am inclined to think that it will be belter to provide 
thil the father and lus son will continue to constitute, under these cir 
cumsfances, a joint family The difficulty howevci. may arise when there 
IS another son by a dillcient wife In sucb a case the son by the wife 
of the same caste may not Iil o to continue to be a yoint member I woidd 
give him an option to separate wh’ch he undoubtedly possesses under the 
Law 


8 So far I have dealt with the question of succession to the property 
of a male person We have also to provide foi the succession to the 
nionerty of the female For instance there is a separate line « 
under the Hindu law to the Stndban, and then again there are different 
hein to the diffoient kinds ol Stiidhan To give a prachcal ffiustratm^ 
the husband may be a Brahmin and the wife mav be a Kshattrya The 
wife may own piopcitv m her own right If the viife dies, leaving such 
propel tj , V 1 0 will be hLi heir f Aeeoidmg to tlie Jlitakshara tiie maiden 
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No. 71. 

Appointment of a District OT a Divisional Judge as a Judge of the High 

Oourt in Burma. 

(5nd October, 1553.) 

In Burma the District Court and the Divisional Court exercise 
tLccistitive Dupart- unlimited original jurisdiction and are competent 
meat naoffieial No. 710 to hear and decide any suit, whatever be it^ 
of 1932). pecuniar)' value. Clause (c) of section 10 o£ the 

Upper Burma Ciril Courts Regulation, 1896, provides that — 

" a District Court shall have jurisdiction to hear and determiuo 
any suit or original proceeding without restriction as regards 
value, except proceedings under the Indian Divorce Act, and 
sliall be deemed to be tlic Court of a District Judge as defined 
by clause 15 of section 3 of tlic General Clauses Act, 1897.” 

By clause (d), the Divisional Court has tlie Nimc jurisdiction as is 
conferred upon the District Court, plus the jurisdiction “ to hear anti 
determine any original proceedings under the Indian Divorce Act, and is 
deemed to be the District Court under that Act for the local area witiiiii 
its jurisdiction 

2. In the Lower Burma Courts Act, 1900, clauses (c) and (d) of 
section 23 arc exactly the same as those of the Regulation of 1896 wbieii 
applies to Upper Burma Civil Courts. In the General Clauses Act, a 
District Judge is defined as a Judge of the principal civil court or 
original jurisdiction, but docs not include the Iliglt Court in the c.xercisii 
of its ordinary or extraordinary original civil jurisdiction I do not 
see any reason why, for tlic purposes of appointment ns a Judge of the 
High Court, a Judge in Burma who is cither a District Judge or & 
Divisional Judge should not be treated ns a District Judge within the 
meaning of section 301 (3), clause (h) of the Government of India Act. 
All that it requires is that a member of the Civil Serx'icc of not less than 
10 years’ standing should have for at least three yeans served a.s, or 
exercised the power of a District Judge before he can bo appointed a 
Judge of the High Court. I believe the words " exercised the jjowers of ” 
were deliberately used to provide for cases of officers who, while exercising 
some other kinds of powers, arc also invested with the powers bf n District 
Judge. The fact that District Judges or Divisional Judges in Burma do 
not, in point of fact, hear original civil suits is entirely immaterial for the 
purposes of appointment under section 101 (3) (ft). Even in the United 
Provinces, where we have regular District Judges, I have very seldom 
seen original civil siuls being tried by District Judges. But they usually 
try smts under section 92 of the Code of Civil Procedure or under the 
Religious Endowments Act or under the Land Acquisition Act ; and they 
do a certain amount of miscellaneous work under the Guift^ians and Wards 
Act and the Succession Certificate Act. In practice nobody has taken 
exception to the appointment of such District Judges to the High Courts 
merely because they have not tried a certain number of original suits. 
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‘ No. 74. 


Validation of the retention in the Central FroTinces of the llSdkharoda 
Jagir and certain Gktontia villages hitherto treated as part of the 
Chandaipur-Fodampor Nstate. 

, {7th November^ 1932.) 


The question raised in this case is 
(Legislative Depart- difficulties. 

TncHt iinouicial Ifo. 8i5 
of IdSS). 


by no means free from 


IVith the exception of certain areas, the district of Samhalpur iras 
transferred from the Central Provinces to Bengal by a proclamation 
dated the 1st of September 1905. Tlie excepted area is described in 
that proclamation as the C7iandarnu.’-'^?danipi’r Zamiudari and the 
Phuljar Zamindari. On the IGth of September 1905, it was pointed out 
by the Chief Commissioner of the Central Provinces that the areas 
excepted were incorrectly described, -tvith the result that the Malkharoda 
Jagir and 9 Gaontia village's which should have been retained in the 
Central Provinces had by the terras of the proclamation passed to Bengal. 
The Government of India at that time con^>idcred it inexpedient to amend 
the proclamation, though th'.r expressed thrir willingness to make the 
notification later on. The'qii'^slion appear.! to have been raised again 
by the Bengal government in 1{‘07, and tbs Bengal (jovemment and the 
Central Provinces Government wc^c of opinion flat the position should 
be regularised. The Govenimcnt of India were, however, again of 
opinion that it was dcsirahl.; to postnonc the I'cciification nn^ the inter- ' 
pretation of the proclamation was sncccssEnlly challenged in a court of 
law. It appears that the pioclnmation has been challenged successfully 
in the court of the Subordinate Judge of Manhhum, Samhalpur, who 
has held that he has jurisdiction to try a rait relating to this jagir. 
His decision has been affirmed by the Bihar High Court, who have 
refrained, however, from discussing any question regarding jurisdic- 
tion. It is now proposed to regularise the position. 


2, Undei* section 60 of the Government of India Act, the Governor 
General in Council has the power to alter the boundaries of ai^ of the 
provinees and distribute the tm'itories of British India among the 
several provinces, subjeot to the two conditions laid down in the 
section. The tract in question appears to be by no means large in area. 
It is certainly not on ei'lii’e i istriet which could only be transferred from 
one province to another with rhe previous sanction of the Crown signified 
by the Secretary of Stats in Council. I see no reason why Government 
could not take action unucr section 60, if It is considered desirable to 
transfer this area from .Iio jurisdietion of the Bihar Government to 
which it ultimately came in 1912 to the Central Provinces Government. 
Section 61 of the Act provides that “ any alteration in pursuance of the 
foregoing provisions of the mode of administration of any part of British 
India oi} of the boundaries of any part of Brills India shall not affect 
law for the time being in force in that part.” Now, the law which 
is in force there is, as pointed out by llr. "Wright, the law in force in 
Bengal. I agree with him that the notification must be supplemented 
by legislation, ti'hich should make it clear that the area is no longer 
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intended to leave it unaltered, to see if the \rords of the Enact- 
ment will bear an interpretation in conformity with this view.” 

3. The answer to the second question is that, if the Secretary of State 
in Council gives his approval, he would not be going beyond the intention 
of the clause. The law itself imposes no obligation on him to make a 
previous reference to Parliament. It confers on him the right of being 
previously consulted a,nd of ^ving or withholding previous approval to 
any such law, if the Indian Legislature intends to pass it. Whether the 
Secretary of State in Council will in the present instance consult Parlia- 
ment or exercise the statutory right which is conferred on him without 
any such reference is a question of policy and on that question 1 think 
the Secretary of State in Council can best decide for himself. 
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No. 76. 

(MI.) 

The Legal Profession, its present position and future constitution. Ques- 
tion of the creation of an independent Indian Bar. 

I. 

(13th. November, 1922.') 

Z do not propose in the present note to trace the bcgiiu^i°G of the 
(Xicgialntivo Depart. ^66*^ profession sincc the establishment of British 

pient PiBRs. X., Novem- mle in India. I shall only refer to the Trell 

ber 192J, Nos. 83.10O.A.C.) Imomi historical fact that during the days of the 
Bast India Company, there were two classes of final Courts in ^dia, the 
Supreme Courts which exercised jurisdiction witliin the Presidency towns 
of Calcutta, Bombay and Madras and over European British subjects 
outside in certain respects and the Sadder Bewany Adaulat, which was 
the final Court of Appeal in ci^il matters and the Sudder Nizamaut 
Adanlat, which was tlie final Court of Appeal in criminal matters. The 
l^fembets of the English Bar usually attaclicd themselves to the Supreme 
Courts ; the vakils or pleaders, on the other hand, could only practise in 
the Cempsaf’s Caaets thst is tc s&y, the Sttddee Tlevrsny and ffw 

Sudder Nizamaut Adaulat. It was, however, open to the Members of the 
English Bar to appear in the Sudder Dewany Adaulat and the Sudder 
Nizamat Adaulat Courts, and I have come across names of counsel in cases 
disposed of by those Courts. 

2. In the presidency towns sin«: the earliest days there has been the 
dual system of counsel and solicitor. That was probably due to the fact 
that the presidency totvais contained a larger English population and tvere 
governed by the English Common Law and equity, excepting where the 
Common Law wasT modified by Acts of the Governor General in Council 
or later on by the Legislature. In the mofussil, however, as also m the 
case of the Sudder Dewany Adaulat and the Sudder Nizamaut Adaulat, 
vakils or pleaders were never required to be instructed by solicitor and 
they combined in themselves the functions both of counsel and solicitor. 

3. In the sixties of the last century, the High Courts were establi^cd 
and they replaced the Supreme Courts aud combined in tliemselves in 
Calcutta, Madras and Bombay the jurisdiction which was exercised for- 
merly by the Supreme Court and also by the Sudder Dewany Adaulat rad 
the Sudder Nizamaut Adaulat. Li the ease of Allahabad, the jurisdiction 
eonferred upon the Allahabad High Court was purelj' appellate and it 
replaced the Sudder Dewany Adaulat and the Sudder Nizamaut Adaulat. 

4. Section 9 of the Letters Patent of the Caleuta High Court may be 
taken as the typical section and that section relates to the admission of 
Advocates, Vakils rad Attomej's. It runs as follows : — 

“ And we do iereby authorise and empower the said High Conri 
of Judicature at Fort William in Bengal to approve, admit and 
enrol such and so many Advocates, Vakils and Attorneys as to 
the said High Court shall seem meet ; such Advocates, Vakils 
and Attorneys shall be and are hereby authorised to appear for 
the suitors of the said High Courts and to plead or to act^ or to 
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• and tad lived a life of open violation of certain ortliodox principles and 
practices. The Privy Council held that the heterodoxy in matters of 
practice did not put him outside the pale of Hinduism. If a contrary 
view had been held 1 should im^ne that a large number of Hindus 
educated on western lines and openly breaking some rules of orthodoxy 
would be thrown out of the Hindu fold. 

4. The legal position with regard to marriage is somewhat different. 
Marriage according to the Hindu law is not a civil contract but a sacra- 
ment. It can be performed only to the accompaniment of certain religions 
rituals. Much as I should lOie mj'self all marriages under the Hindu 
law to be placed on the footing of civil contracts, I do not think that the 
time for such a siveeping change has arrived yet. Meanwhile the judicial 
decisions of the High Courts in India, which have refused to recognise 
inter-marriages between persons of different castes, have given extreme 
dissatisfaction to the advanced section of the Hindu community, and it 
is felt that on broad principles the Legislature should come to the rescue 
of the dissenting minorify and protect it in the exercise of its option. 
The need for same legislation on the subject is therefore keenly felt. The 
orthodox community cannot be expected to agree to a Bill of this character, 
but it seems to me to be obviously unjust and unfair that the freedom 
of choice of the minority should be sacrificed to the will of the majority. 
I am for this reason, of opinion that for the benefit of the minority, and 
subject to the suggestions made below, the Government should not adopt 
an attitude of opposition or obstruction to this Bill. 

5. As the Bill of Dr. Gour stands, marriage between a Hindu and a 
Mohamedan may be celebrated under the AcL I am of opinion that so 
long as the scope of the Bill continues to be as wide as it is, there is not 
the slightest chance of its being accepted either by the Hindus or by the 
Mohamedans. The Mohamedans will particularly be opposed to it, as 
according to the Mohamedan law a marriage between a Mohamedan and 
a Hindu will be perfectly invalid. I therefore think that the scope of 
the Bill should be expressly limited only to those cases where both' parties 
are Hindus, or Sikhs or Jains (Siidis and Jains have been held by the 
courts to be Hindus for purposes of succession, marriage, etc,). At the 
first meeting of the Select Committee, Dr. Gour conceded this point. 

It should be made absolutely clear that the Bill is simply permissive. 

A marriage under the Act should be strictly monogamous, that is to 
say, if a person marries under this Act, he should not he allowed to 
many ano^er wife during the lifetime of his first wife. 

6. As jointness is the normal condition of the Hindu family, it seems 
to me that the Bill should provide expressly for the effect of a marriage 
of member of a joint Hindu family ivith a woman of a different caste 
upon the jointness of the family. Dr. Gour and some other members of 
the Committee seem to be of opinion that a member of a joint Hindu 
family who marries a woman of a different caste, should be alloived to 
continue to live as a member of that family, that is to say, should be 
allowed to reside in the house and enjoy the rights as coparcener until 
another member of the family claims separation or division or Wh. I 
am of opinion that the more reasonable and logical position would be to 
provide that sndi a marriage would ipso facio have the result of breaking 
up the jointness of the family unless the qther members of the family 
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5. (1) Tile present differences between Advocates and Vabils and, 
.Pleaders may be stated as follows. A Member of the English Bar who is 
admitted as an Advocate of a High Court or any other Advocate takes 
precedence over a Yaldl howsoever senior he may be. I read the other 
day in certain newspapers that the Calcntta High Court has very reeently 
done away with this privilege of pre-audience which has been enjoyed ly 
1he Barristers on its Appellate side. How far the newspaper reports are 
coirect, I cannot say. 

(2) Vakils are required to the powers of attorney or vakalatnanmf 
which define their power to represent their clients. Barristers or 
Advocates are not required to file any such vakalatmmas. This privilege, 
however, is enjoyed only by Advocates of Chartered High Courts. 
Advocate who are not Members of the English Bar and who practise in the 
Judicial Commissioner’s Court at Lucknow have got to file vakalatnanm. 
1 believe the same is true nf the Cmitral Provinces and Sind. 

(3) Members of the English Bar who are enrolled as Advocates are 
not according to certain rulmgs, where the Indian Courts have followed 
the English Law, liable to suit for negligence ; Vakils are. It has been 
held in some Courts in India that as in England, so in India, a Barrister 
cannot sue for liis fee, but a VaMl may. 

(i) Jn rfgsrd to eerioiB Messtws of tha Ei^Jisb Ber 

have got statutory protection. Vakils do not enjoy the same privileges. 
'Pot instance, under section 101 (4) of the Government of ^dia Act. 

Xot less than one-third of the Judges of the High Courts, including the 
Chief Justice but excluding Additional Judges, must be Barristers or 
Advocates who are Members of the Faculty of Advocates in Scotland of 
not less than 5 years’ standing,*’ There is no minimum provided for 
pleaders. A pleader may be appointed a Judge of the High Court, but he 
must have beqn a pleader of not less than 10 years’ standing. 

(5) Last year a reference was made to me as to whether upon a true 
interpretation of section 101 (4) a Vakil conld be a Chief Justice. I was 
inclined to the opinion that he eould be, and I know that this is the inter- 
pi’etation which has been put upon it by some other lawyers, including 
Sir Ashutosh Mukherjee of Calcntta. The Secretary of State, however, 
made a reference to the Law Officers of the Crown and my recollection i? 
that while the Law Officers of the Crown did not exclude the possibility of 
my interpretation, they thought that having regard to the usage and con- 
vention, the safer course was to amend the Act if it was desir^ to throw 
open the appointment of 'Chief Justice to Vakils. 

6. In the year 1879 the Indian. Legislature passed an Act called the 
Legal Practitioners Act, 1879, which applies to Bengal, United Provinces, 
Punjab, Oudh, Central Provinces, a^d Assam and has been extendeil to 
Madras. Bombay passed a separate Act of its own in the year 1920 which 
is Act No. XVn of 1920. The Legal Practitioners Act of 1879 deals with 
the following eJass of l^al practitioners in India. 

7. Advocates, Vakils, Attorneys, Pleaders^ Mukhtars and Bevenue 
Agents. 

It will he noticed that under section 13 the ]ffigh Court has got the 
power to s^end or dismiss any Pleader or Mnkhtar for professional mis- 

t 
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(8) Three Vakils or Advocates who may have similarly practised for 
15 years. ^ 

The last two classes in my opinion should he elected by the Central 
Bar Association attadied to each High Court. In course ol time No. (7) 
will disappear, but it will not be I think for a whole generation or more. 

10. This would no doubt entail considerable modification and it nuy 
involve the repeal of the Legal Practitioners Act and the' Bombay Act. 
It will also involve a considerable modification of the Letters Patent of the 
various High Courts. 

11. As regards legal education and examinations it may be pointed out 
tlial the present arrangement in India is as follows. The Universities oE 
Ccilcutta, Madras, Bombay, Allahabad, Laiiore and Patna give legal educa- 
tion and hold examinations. In some places the course of study extends 
over two years, ip others over three years. Successful candidates at the 
law examination are in same places required to pass a practical test which 
is held by the Judges, for instance, in Calcutta, or are required to be 
articled to some senior Vakil as m Madras, or to practise for two years 
in a subordinate Court as at AUahabad before they are allowed to practise 
in the High Court 1 contemplate a stage being reached at w'hieh it should 
be possible for these statutory bodies to organise legal education and to 
hold their examinations independently. But I realise that there may be 
financial and other difSculties in the beginning, but until that stage is 
reached these bodies should be brought into touch with the Uni^'eraties st> 
that their views may be represented on the Faculties of Law of each 
University and they may have a substantial voice in tlie regulation of legal 
education and cxamination.s. 

12. 1 do not propose to disturb the present arrangement in Calcutta, 
Bombay and Madras under wiuidi Counsel receive instructions from 
Solicitors. If they see any advantage in that, I do not think we need 
interfere with their arrangement, but I would not impose Solicitors ou 
pronnees where no Solicitors exist at the present moment, for instance, 
AUahabad, Patna, and Lahore. There, counsel and Valdls have always 
dealt with clients directly, and I do not think that the professional morality 
of the legal practitioners of these places can be said to be worse than the 
professional morality of legal practitioners in Calcutta, Madras and 
Bombay. 

13. Under my scheme those who will be called to the Bar by such 
bodies will have exactly the same status and position and the same rights 
in regard to appointments and other professional privileges as members of 
the English Bar I am prepared — and indeed I think it necessao' — 
say that in the evmit of this proposal being accepted the rnles of professional 
morality which govern the members of the English Bar in England should 
be made applicable to the members of the provincial Bars which shall thns 
be created. 

14. I would make the decisions of these statutory bodies in regard to 
professional matters final, excepting perhaps on certain substantial ques- 
tions of law on which there may be an appeal to the High Court upon a 
certificate given by the statutoiy bodj' concerned. 

1-5. A very large number of Indian students at present go to England 
to he called to the Bar. They concentrate in London and being away from 
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* included in the district of Sambalpur for the purposes of the Bengal, 
Bihar and Orissa and Assam Laws Act, 1912. 

I also agree that it would be necessary to legislate for taking this, 
area out of the jurisdiction of the Bihar High Court. Section 109 (1) 
would not obviously apply to a case like this as there is no High Court 
in the Central Provinces. 

3. The real difficulty in the case will be with regard to the validation 
of proceedings, legal and administrative, which have taken plaee during 
the last 17 years. Mr. Casson suggests an Indemnity Act, protecting 
the Central Provinces anthorities and officers against any actions in 
respect of their official acts done in this area, and an Act prohibiting < 
the civil and criininal Courts from entertaining any suit, claim, appeal 
or application to re-open any cases tried by. or reverse, annul or amend 
or declare invalid anting done by the Courts efe facto exercising juris- 
diction in this area on the mere ground that they had no legal jurisdic- 
tion therein. In point of fact it appears that in spite of the interpre- 
tation which has now been judicially put on the proclamation of 1905, 
the administration continued in the hands of the Central Provinces 
G'oTvmment. iStnufatily, ke points out difficnities with regard to tke 
collection of revenue which has been made by the Central Proviuees 
anthorities during this period. He thinks that suits would not lie 
against the Secretary of State merely because the monies legally due 
to him were collected by the wrong people. I myself think that it is in 
the highest degree improbable that any such suit will be filed against 
the Secretary of State! The only difficulty that I find in accepting 
Mr. Casson ’s suggestion with regard to the Indemnity Bill is that in ease 
that Indemnity Act is attacked in a court of law, it would be extremely 
difficult for the Government to plead that the mistake which had arisen 
in 1905 was a bona fide mistake, that is to say, a mistake of which they 
were not cognisant until the jufficial decision was given by the Subordi- 
nate Judge. The whole record shows that within a few days of that 
proclamation the attention of the Government was dra'^vn to the mistake, 
and for some reason or other they declined at that time and again in 
1908 to regularise 'the position. In any case having regard to the small- 
ness of the area, I think we might take the risk of legislatii^ on the lines 
suggested and refrain from moving the parliamentary machinery. 
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with the leaders of the profession. 1 think the principal bssiness of this 
body, which 1 have suggested, shoold be to provide this atmosphere, so 
that onr yon,ng men may imbibe the highest traditions of ^e professioa 
rnd may bnild np their moral and intelleetual strength. 

18. I believe Lord Haldane is a strong supporter of an Indian Bar. 

I know there are other Judges too, for instance, Hr. Justice Bucknill of 
Patna, and Mr. Justice Walsh of Allahabad, who hold more or less similar 
views. The real oppoidtion to this scheme comes from the Indian Memhen 
of the English Bar, and much as I should lilie to avoid making any un> 
charitable suggestion, I feel myself compelled to say that their opposition 
is not wholly disinterested. They have hitherto enjoyed a monopoty of 
practice on the original side at each High Court except Madras and they 
have claimed and they have maintained a position of superiority over the 
other branches of the profession. I cannot for a moment accept that it 
should be impossible for vakils or Advocates wholly trained in India to 
undetstand and adapt themselves to the practice and procedure that 
prevails on the original side. It is to my mind absurd to surest that 
Indian Vakils practising in the High Court cannot understand English 
rulings or English law. Tlie mention of men like Sir Bash Behaii Ghos^ 

Sir Ashutosh Mukerjee in Calcutta, Sir Bashyam Ayyangar and Sir 
Siihramanift Ayyar in. Madras., Mn Justice. Eanadc and. Mn Justice Tebm^ 
in Bombay, Sir Sunder Lai, Pandit Moti Lai Nehru and the late Hr. S. C. 
Banerji in Allahabad, should, in my opinion, be an effective ansiver to all 
tliis ill-informed criticism. The Vakils have svritten some of the finest 
books on legal subjects, and it is to their credit that some of their books 
have been referred to with appreciation by English and American writers. 
At a time when Lidians themselves am putting forward the claim for the 
Indianisation of sendees, it seems to me to be unthinkable that Indians 
should refuse to have an organisation lor an independent profession like 
Law in India. I do not stand committed to Mi*. Baugriiari’s Bill in aU 
its details, but I maintain that the principle for which he is fighttog is 
wholly sound, a^d, as far as I can foresee, there is every chance of a Bill 
of that character being passed by this Assembly. It is for this reason 
that I consider it necessary that the Government themselves riiould take 
a broad and statesmanlike viev/ of the whole question, and instead of leai- 
ing the initiative in other hands, should take the initiative themselves. T 
have not in the preceding remarirs referred to the lowest grades of legal 
practitioners in India, vis., Mulditars and Bevenne Agents. That is a 
very small matter and it can be dealt with separately. I have in this note 
al tempted to show that excepting Solicitors, there should be two classes of 
practitioners in India, (1) Advocates, who shall in all I'espccts be the same 
as the Members of the Enghsh Bar. who are enrolled as Advocates m India, 
and (2) Pleaders, who shall be allowed to practise only in the Subordinate 
Courts and whose position will more or less correspond to that of solicitors 
pi’actising in County Courts in Englnnd. It is not my purpose and it is 
not my intention that I should exclude the English Barrister from practis- 
ing in India. No one attaches more value than I do to the English Bar- 
rister of the right type. I cannot, however, reconcile myself to a state of 
things which in actual practice imposes a sort of brand of inferiority upon 
a class of professional men, who have everywhere in the profepion estab- 
lished their claim to equal treatment and equal privileges. It is true that < 
there are black sheep among pleaders. But I have known black sheep 
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plead and act, 'for the said suitors, according as the said High 
Court may by its rules and directions determine, and subject to 
such rules and directions." ' 

The same provisions are to be foUiUd in the case of the Bombay, Madras 
and Allahabad High Courts. I shall here quote paragraph 11 from the 
J)espatch of Sir Charles Wood, Secretary of State, dated the 14th of May, 
1862, which 'accompanied the Letters Patent 'Paragraph 11 runs as 
fiillows : — 

" In regard to admission of Advocates, Vakils and Attorneys, the 
Tccommendations of the Law Commissioners have been followed. 
Under the existing practice, the Advocate pleads, and the 
Attorney acts, for the suitors of ,lhe Supreme Court, and the 
Vakil both pleads and acts for the suitors of tlie Sudtler Court, 
of which the Advocate and Attorney of the Supreme Court am 
eX'OjIficro Vakils. And these terms arc employed in the Charter 
simply to express the functions of these several classes of prue- 
titioners. The Advocate and Attorney will respectively plead 
and act in the High Court and the Vakil will both plead and 
act in the High Court as he did in the Sudder Court. Any 
mriy tcppily ta \yt •admittsA Stives as an AAvasats wc 
Vakil or Attorney under the rules which the Court is authorised 
by the Charter to make and there is nothing in the Charter to 
prevent the admission of Advocates and Attorneys to he also 
Vakils of the High Court, should the Judges consider suck a 
course to be expedient." 

I lay some stress upon the words which I have italicised above. 
According to the practice in tlie towns, Calcutta, hfadras and Bombay, 
Advocates receive instructions from Attornc 3 's.* According to the practice 
pravailing in Allahabad, Advocates, like Vakils, receive instructions 
directly from clients. The same is true of the Lahore High Court. In the 
case of the Patna High Court too, Advocates can receive instructions 
directly from clients, though, I understand, that senior counsel there 
generally prefer to be instructed by pleaders. 

(a) In Calcutta, the original side is open only to Advocates, that is 
to say, Members of tbe English Bar. 

(b) In Bombay, on the original side Advocates who arc Members pf 
- the English Bar or Advocates who hold that position by reason of their 

.having passed a certain examination held by the Bombay High Court, 
or Valdls of the High Court of not less than 10 years’ standing enrolled 
, as Advocates at the discretion of the Chief Justice and the Judges are 
allowed to appear on the original side. Pleaders arc excluded. 

(c) In Madras, both Advocates and Vakils are allowed to appear on 
the origmal mde. 

(d) In regard to the appellate High Courts at Allahabad, Patna and 
L.Thorc, in the matter of appearance on any side of the Court, there is 
absolutely no distinction. tW have got extraordinary original jurisdic- 
tion. 

*ThiB applies only to practice in the High Courts. Before the Presidency 
Magktcatc in Bombay, Counsel can ^appear on instructions directly from clients. 
1 believe the same is true of Madras and Calcutta. 
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tcssion in the modem souse of the term.* As regards courts in Muham- ' 
niudtin times in India, lilr. Justice Mukherji himsdf says tbst he has not 
been able to obtain any infoimation ; nor have 1 been able to find any 
definite information on the subject. 

2. The question as to n'liethcr at one time in remote history or in 
^Inhammadan times (he icpal profession In its modern sense existed does 
not appear to me to be very material for the purposes of this note. IVc may 
therefore trace its beginning from the early days of British rule. 

Brtftsh Period. 

In the second edition of Harrington’s Laws and Regulations which 
was printed .so far bade as 1821, there Is a good deal of material to l>e 
found about vakils or native pleaders. The complete liistory of the 
ciicumstanecs in which the East India Company brouglit into existence! 
^aiuls or native pleaders is given at pages 148-161. It appears that the 
first regulation wliich was passed was Regulation 7 of 1793 ; it set forth 
at length “ the general disqualifications of the persons before cmployctl, 
occasionally or profc-ssionally as pleaders ; who by their ignorance of the 
1nw.s and regulations, and imperfect knowledge of judicial proceedings, as 
well as from their being liable to colltmon and intrigne with the ministerial 
otlieers of tlic courts, impeded and prevented, instead of aiding and pro- 
moting the speedy and impartial administration of justice 

It was, tiicreforc, hi(li.spcns<sbly necc-ssarj* that the pleading of causes 
ahfluld he made a distinct profession ; that none but persons duly qualified 
sltonlcl be admitted to plead in the courts of judicature ; and that with a 
view to induce men of education and character to undertake the office of 
pleader, to pwvent their being deterred from pleading the causes of their 
clients with becoming freedom, and to ensure integrity and fidelity in the 
execution of their duties, their appointments should be scenred to them 
as long ns they conform to the regulations prescribed for their guidance ; 
and they should be entitled to receive a fixed and liberal compensation, 
proportionate to the amount or value of the cause of action in the suits 
u herein they might be emploj'cd.” Harrington thou refers to section 2> 
of Regulation Ifi of 1795, .section 4 of Regulation 21 of 1803, Regulation 
' 13 of 1795, Regulation 8 of 1796, sections 4 and 5 of Regulation 8 of 
1797, sections 9 to 15 of Regulation 5 of 1798, sections 3 and 4 of Regula- 
tion 3 of 1802, Regulation 10 of 1S(^, and the third clause of section 6 of 
Regulation 13 of 1808. All these were rescinded by section 2 of Regula- 
tion 27 of 1814, " for reducing into one Regulation, with amendments and 
modifications the scvci’al rules which have been passed regarding the office 
of vakil or native pleader in the Goiu^s of Civil Judicature,” 

The preamble of Regulation 7 of 1793 is far too long to be quoted here, 
but it is a statement of an exceedingly interesting character. By section 3 
of this Regulation the Suddor Dewanny Adawlut was empowered to 
appoint from time to time such a number of pleaders of the Muhammadan 

•There arc, however, some stray passages in the Sukaraniti from which 
inferences may be drawn as to the engagement of * pleaders ’ in Jaw suits. 
Rce Snkaraniti, Chapter TV, Section V, 216-218 to 230. Tliesc pleaders were 
paid fees at prescribed rates. Sec the footnote at page 193 of Sarkar’s edition 
' of Snkaraniti who explains the theory of the appointment of pleaders. 
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> conduct or for certain other reasons which are specified in that section. 
That section does not apply to Vakils or Ad^'oeates. Here it may be 
necessary to point out that ordinarily speaking a Pleader is a lawyer who 
is entitled to practise in the subordinate Court, but not in the High Court, 
whereas a Valcil or an Advocate can practise in any Court. On the other 
hand, the word “ Pleader ” in Bombay is used in the same sense in which 
the w’ord Vakil is used elsewhere. The power of suspension, so far as 
Pleaders or Mulditars is concerned, is also given to District Judges. So 
far as Vakils aud Advocates are concerned they are dealt with under 
section 10 of the Letters Patent of the Calcutta, Bombay and Madras 
High Courts and by a similar section in the Letters Patent of the other 
High Courts. Power is given by section 6 of the Legal Practitioners Act 
to make rules as to the qualifications, admissions and certificates of proper 
persons to be Pleaders of the subordinate Court. Similarly, power is 
given by section 10 of the Letters Patent to make rules for the qualifica- 
tions and admissions of proper persons to be Advocates, Vakils and 
Attorney? of Law of the said High Court. Section 31 of the Bombay Act, 
which I have referred to above, also confers upon the Bombay High Court 
the power to prescribe the qualifications and the mode of admissions of 
Pleaders who again are divided into Valcils of the High Court and District 
Pleaders, vide section 3. 

8, At the outset I may say that I do not at all wish to exclude members 
of the English Bar from enrolment in tlie various High Courts in. India 
or practice in any Court in India although in. some of the Colonies a 
member of the English Bar is not admitted unless he first passes a pre- 
liminary examination in the local laws. My definite proposals are as 
follows. Separate statutory bodies should be established in each province 
with powers ; — 

(1) to give calls to the Bar, 

' (2) to admit Pleaders and Solicitors where Solicitors usually 
practise, 

(3) to regulate legal education and hold examinations, 

(4) to prescribe rules and regulations relating to professional 

morality and etiquette, 

(5) to act as referees in matters of professional etiquette and con- 

duct, 

(6) to exercise disciplinary power over professional delinquents. 

9. I would compose such bodies as follows : — 

(1) The Chief Justice of each High Court to be President. 

(2) One Judge who is a member of the H^glish Bar. 

(3) One Judge who is a Vakil Judge. 

(4) The Advocate General or the Government Advocate. 

(5) The Government Solicitor (where necessary). 

(6) The Government Pleader, 

(7) Three members of the English Bar who may have been practis- 

ing as Advocates in a ffigh Court for a period of 15 years. 
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their own advantage, or refusing or omitting, without sufSeient cause to • 
be shmvn to the court, to cany on the suits of their clients after havilig 
accept^ a vdkalafnama, of demanding or accepting from their clients any 
fee or sum of money, goods, effects or other valuable consideration beyond 
the fees which they were authorised to receive under the Regulation ; 
or of fraudulent practices, neglect, or other misconduct in the discliarge 
of their professional duty ; or of gross profligacy or misbehaviour in their 
private conduct. By section 16 vakils were not allowed to plead in courts 
other than those to which they were attached by the judges of the Sudder 
Pewaniiy Adwalut and provincial courts, and by section 17 the authorised 
pleaders of the ZUlah and city courts were prohibited without obtaining 

previous sanction of the judges of those courts from ofneiating as agents 
or as mukhtars in any prosecution or trial or proceeding before the 
magistrates or their assistants. The previous rule with regard to tiie 
retainer of four annas was abolished by section 21. Section 35 hon'ever 
still retained the fee of four annas for misecllaneous petitions and motiens, 
but this was not to be deposited in the court. The rest of the provisions 
do not seem to call for any notice. 

This Eegulation was hmended by Act I of 1846 which made three 
great changes. The first change was that the ofiice of pleader in the courts 
of the Bast India Company was thrown open to all persons of whatever 
nation or religion, provided that no person shall be admitted a pleader m 
any of those courts unless he hare obtained a Certificate in sudi maimer as 
shall be directed by the Sudder Courts, that he is of good diaracter and 
duly qualified for the Office, any Law or Regulation to the contrary not- 
withstanding.'^ The second change was effected by section 5 which runs 
as follows : — 

“ Provided, nevertheless, and it is hereby enacted, that every 
Barrister of any of Her Majesty’s Courts of Justice in Bidia, 
shall be entitled as such to plead in any of the Sudder Courts 
of the East India Company, subject however to all the rules 
in force in the said Sudder Courts applicable to PJcarIcrs 
whether relating to the language in which the Court is to be 
addressed or to any other matter.” 

The third change was effected by section 7 which provided that parties 
employing authorised pleaders were at liberty to settle with them by private 
agre^ant the remuneration to be paid for their professional services and 
that it was not necessary to ^eeify such agreement in the vaJcalatnama, 
though the taxable fee was to be assessed In aecordonce with certain rcgula* * 
ticniB. 

We now come to the Act of 1865 which is known as the Pleaders; 
Mbokhtars and Revenue Agents Act, 1865, and which was passed by the 
Governor General of India in Counefi. The word " Pleader ” in this Act 
included vakils. By section 4 of this Act the High Court was authorised 
and required within six months after this Act coming into force to make 
miefi' for the qualification, admission, and enrolment of proper persons to 
be pleaders and mookhtais of the courts in such territories, for the fees 
to be paid for the examination, admission and enrolment of such persons, 
and subject to the provisions hereinafter contained for the sospensfon and 
dismissal of the pleaders and mookhtsrs so admitted and enrolled. The 
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their home inQucuccs tind \nth no one to "iiidr or control them not a few 
of them go wrong. I do not deny for a moment that we have had BOine 
wry eminent lawyers oifiniig Indian Barristers in presidency -ton ns. As 
against them, ho\ic\cr, must W set off the hrge number of failures in other 
liiph Courts and tlie inofiissil towns. I may say that .<!onie of lay 
prpdccc&^or^ and .some Indian memberb of the English Bar have laid great 
stress on the advantages of residence m England for three years and the 
association with great legal minds there. iVith all respect to them, I am 
bound to point out that either this view is exaggerated or it docs not tolm 
notice of the actual in.stanecs of failures which arc neither few nor negligi- 
ble in all parts of India. An avcnige Indian youth ha.s no access to good 
Mieiely in England and the instances of men who have really benefited by 
legal education there con be counted on one's fingers' ends. In my opinion, 
experience has shonn that not a few of the men who have done well there 
and done veil oho on their return to India were men who had passed the 
Vakil's examination in Indi.s and then gone to be called to the Bar. 

IG. As regards Icsra! education I maintain, and maintain very strongly, 
that the standard of legal education in India is by no means lets high than 
the standard in England. I jidmit timf there is room for improvement, 
it i.s a great mistake to suppose as urged by Sir Ali Imam in one of his 
notes that the Indian .students in India arc fed upon mere Acts of the 
Legislature. I lm\c been directly in touch with legal education and ut 
one time in my life I vns n Header in Law in the Law College at Allahabad. 
I U'-ed to be an Examiner in some branches of the law untd thrt>e years ago. 
1 can say that the subjects uhieh aic usually taught to our Indian students 
arc as follosvs . — 

(1) Boman Law, 

(2) Jurisjirudcncc, 

(3) Criminal Law and Criminal Procedure, 

(4) the law relating to property, including mortgages, leases, gifts, 

perpetuity, 

(5) Constitutional Law, 

(G) Hindu Law, 

(T) Huhiimmndun Law, 

(8) Civil Procedure and pleadings, 

(0) Evidence, 

(10) Limitation, and 

(11) in fioinc places, international law, 

(12) Law of contract, 

(13) Law of Torts, 

(14) Equity, 

(15) Hevanue Law and the law njlafing to land tenures. 

17. I believe that with more intcrc.s1 taken by a .statutory body such 
. as 1 -have proposed above, the quality of legal education can still further 
be improved. 

The real difiicnlty of legal education in India i.s that there is no legal 
atmosphere provided for our students and they seldom coue into toucli 
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stricter examinations. A comparison, of the subjects in 'orhich thest 
different examinations arc held with those in which the examinations of 
Inns of Court are held for a call to the Bar in England will riicw that 
as regards intellectual requirements, those who pass the fonner aannot bt 
in any way infenor to those who pass the latter- Besides, the Indian law, 
which is the law administered in at least 90 cases out of 100 tried on the 
Original Side of the High Court can he learned much better in India than 
in England on account of the numerous facilities existing here. Such being 
the case, the justice or expediency of continuing by legislation the exclusion 
of the valdls from practice on the original side of the High Court may well 
be questioned ; and in this view I would recommend the omission of the 
proviso to section 4 altogether.” 

Mr. Nanabhai Haridas then refers to the anomaly that a High Court 
pleader may sit as a Judge on the Original Side of the High Court, which 
1 understand is the practice in Madras and Bombay though not in Calcutta, 
but not conduct a suit before the Original Side of the High Court. I also 
gather from the note that two High Court Judges and Members of Council 
of Bombay were of the same opinion and so far as the Madras Judges were 
concerned tliey expressed their opinion to the same effect as Mr. Nanabhai 
Haridas in 1866, and they maintained tiiat the experiment of admitting 
vakils to the Original Side of the hladras High Court had completely 
succeeded. 

It is true that the standard lOf examination in England has in recent 
years been also raised, but I am bound to add that in India the standaid 
is even higher to-day than it was in the year 1879, when Mr. Nanabhai 
Haridas wrote his memorandum. 
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among Barristers too everywhere in India. Nor do I intend to disturb 
the arrangements that may be prevailing m any partieular Court, with 
regard to the division of the duties of Advocates and Solicitors. The 
question will probably require to be examined very carefully by a Com- 
mittee on which representatives of the various branches of the legal protes- 
fcion from all parts of India and Jndg^ may be appointed, bnt I do 
sincerely hope that the prejudices of any branch of the profession will 
not be allowed to prevail against a constructive policy for the future. 


IL 

{€th December 1922.) 

Histort of the Legal Profession in Inuia. 

Whether there was a profession of lawyers in India in Hindu times 
is to my mind a question not free from doubt. There are undoubtedly 
very specific provisions laid down with regard to the trial of suits in 
ancient Hindu law ; th^ duties of the ju^es and the assessors ara also 
X)rcscribed ; the mode of examination of witnesses is laid down ; but I 
confess that m spite of details of this eharaeter in ajocient sacred books 
I have not been able to come across any passage from which a clear inferenee 
as to the existence of the legal profession and the duties and rights of the 
members of that profession can be drawn. In his judgment in the case 
of Ita^na Cuba, (I. L. B. 44 Cal. 290,) Mr. Justice Mnkherji makes the 
following observations : — 

“ As regards Hindu Courts, it is clear that the legal profession 
existed in the seventh century of the Christian era, when 
Asahaya -wrote his commentary on the Institutes of Narada. 
To the same effect are texts of Vrihaspati Katyayana and Vyasa 
quoted by liaghunandan in his Vyabahara Tatwa. It is also 
• j^Iy clear from Buddhistic books that the profession of lawyers 

existed in the first century before the Christian era ; they were 
Imown as “ sellers of law ” or “ traders of law ” who “ ex- 
plained and re-explained, argued and re-aj^ed” (Milinda 
Panho Booh V.-23 ; Trenofaier’s Edition, pages 344-45 ; transla- 
tion by Rhys Davids, Sacred Books of the Bast* VoL XXXVI, 
pages 233-238). There are also references to pleaders in the 
Dhammathats or the Laws of Menoo (Richardson’s Law of 
Jlenoox, page 50). Similarly, the Sukaraniti (IV 5, 10, 13, 
26, 80—82) mentions pleaders.” 

I 

I have myself raamined the texts of Narada and the Buddhistic boots 
to wMoh reference is made by Mr. Justice Mnkherji ; but with all respect 
to him, I regret that I cannot draw tilie some inference as he has drawn 
from those texts. All that I can say from those texts is that there was a 
certain class of men who expounded the law, but whether their position 
corresponded to Eoman jumsconsnlts or to the present-day pleaders who 
appear in courts of law on behalf of clients and cqnduct and argue their 
cases is dot so clear to me. I am' inclined to think that whatever other 
funetians those persons might have discharged thqy did not form a pro- 
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to the ordinaty civil coTirts in' this conntry is bewildering. I ehall 
aiustrate this from my own experience of the province with which I-am 
most familiar. In the United Provinces, a very large ntunber of suits 
relate to the law of mortgages. Some of them relate to the sale of the 
property mortgaged ; others to foreclosure, and not a few to redemp- 
tion of mortgages. There is also a very large class of suits relatu^ 
to pre-emption of zamindari property. Indeed, the law with regard to 
pre-emption in the United Provinces was, until e few years ago, 
considered to be in such an uncertain condition that one could cite 
conflicting decisions upon nearly every single point which arose under 
the law of pre-emption. The gravity of the situation attracted the 
notice of the late Chief Justice Sir Henry Eichards, who appointed a 
special Bench consisting of himself and Mr. Justice TudbaU to dispose 
of that class of cases. The two Judges were in agrjeement with each 
other in regard to certain principles applicable to that class of cases 
and for several years together they used to sit together to dispose 
hundreds of these' pre-emption cases. Both the Judges have now left 
the Court, but I understand two otiier Judges who bold more or less 
similar views now constitnte the Bench to di^ose of pre-emption cases. 
Then there is a considerable amount of litigation rriating to the law of 
easements. In addition to this, there are ordinary suits under the 
Hindu Law raldng questions of joint family, partition, father’s debts, 
Stridhan (woman’s estate), iiflieiitanee, adoption, Specific Belief Act) 
ii^'nnction, etc. Similar questions tmder the Mahomedan Law relating to 
divorce, dower, gifts, charitable endowments, very frequently arise in the 
United Provinces. Commcritial litigation, too, is now springing up. With 
the development of certain industrial centres, one comes across not a few 
cases relating to partnership, accounts, wagering contracts or time 
bargains and negotiable instruments. !^cn there is the special class of 
cases which is peculiar to the United Provinces, Briiar and Bengsl, 
where there are great rivers. These are called alluvion and diluvion 
cases. 1 need not multiply further instances. I believe more or less 
the same may be predicated of other parts of India. But,) there is one 
statement which I desire to make specially with reference to the Punjab 
and the United Provinces. In the Punjab particularly there is a vast 
amount of litigation relating to custom, ^estions of custom, though' 
not to the same extent, also arise in the United Provinces and elsewhere- 
In regard to certain communities, however, m the United ProvinceE^ 
Bebar and Bengal, and particularly in respect of big estates held by 
zamindais and taluqdars, very intricate questions of custom involving 
protracted investigation are raised. Bo far as Oudh is coneemed, as 
I said in my former note, the curse of Oudh has been and is the Oudh 
Taluqdari Act I of 1S69. It is an extremely ohscnre Act and practically 
every section of it has formed the subject of numberless decisions. 
A number of judicial officers in Oudh and a number of Their Lordships 
of the Privy Council have time and again referred to'the obsenrity of 
certain provisions of that Act. , 

3. The outstanding fact, however, of Indian litigation onfsido the Pr^ 
sidenqy towns and certain commerd^ centres, such as Bangoon, Karachi, 
Delhi and Cawnpore, is that most of the litigation relates to land. Liti- 
gation in respect of land may take several forms. It may involve the 
determination of the rights of the parties under their laws such 
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or Hindu persuasion, as appeared to them necessary, to plead the causes 
of parties in suits in the Suddcr Dewanny Adavrlut, the Provincial Courts 
of Appeal and the courts of Dewanny Ada^vlut in the several Zdlahs, and 
the cities of Patna, Dacca and Murchidahad. There was a form of oath 
prescribed by section 4 which still survives in the rules of the various 
High Courts in the case of vabls. Section 5 provided that the pleaders 
were to be selected from amongst such students in the Muhammadan 
College at Calcutta and the Hindu College as might be qualified and be 
desirous of bemg admitted to plead in any of the courts. If the Colleges 
could not furnish a sufficient number of pleaders, the Snddot Dewanny 
Adewlut was to admit any other persons, pronded they were Muham- 
madans or Hindus, previously, however, ascertaining that they were men 
of good character and liberal education and giving preference in all cases 
to persons of this description who had been bred to the study of Hindu 
or Muhammadan law. It is interesting to note that by section 7 a pleader 
agreeing to undertake the prosecution or defence of a suit was to get the 
sum of four annas as a retainer, which was to preclude him from being 
employed in the same cause against the person so' retaining him. Section 
10 provided that the fees of the pleaders were to be payable upon a decision 
bring passed in the case, whether upon an investigation ot its merits or 
olbfrimE', soi befm'f. Indeed, ii sppssjs that the iees ased ie be 
deposited by the clients for their pleaders in the court. Disrespect to the 
court on the part of a pleader was punishable with a fine not ezcecding 
Rs- 100, and section 17 provided that pleaders convicted of promoting and 
encouraging litigious suits, or of frauds, or of gross misbehaviour although 
not relating to any cause m which they may be concerned, were to be 
■suspended. The Court which suspended a pleader was required to moke 
a report to the Rudder Dewanny Adawlut, which could fine the pleader 
or dismiss him from office or MIow him to resume his practice. There 
is promsion also in the Regulation for the appointment of pleaders for the 
Government. Section 31 of the Regulation made the pleaders bablc to 
prosecution on the part of their dients for any breach of the Regulation 
and any fraudulent or bad practices regarding the suit, while section 32 
made ^em liable to certain punishments for unjustified absence from 
court on the day on which their causes were heard. A pleader so absenting 
himself was liable to pay a fine of Rs. 50 for the first offence, Rs. 100 for 
the second offence ; and for the third offence he was liable to be dismissed. 
These, in short, are the leading provisions of that regulation. 

. Passing over the intervening Regulations, which were more or less of 
' an amending character, wo come nest to Regulation 27 of 1S14 which ^vas 
> more or less in the nature of a consolidating Act. By section 3 of this 
Regulation the Sudder Dewanny Adwalut and the severM provincial courts 
were empowered to appoint to the office of vakil in their respective courts 
such a number of persons being natives of India and duly qualified for 
the situation as may from time to time appear to them to be necessary. 
The vakils were bound to be ‘ Hindus or Muhammadans and the courts 
were required to give preference to candidates who may have been educated 
in any of the Muhammadan or Hindn Colleges established or supported 
by Government,’ provided that such candidates were in other respects 
duly qualified for the situation. Pleaders were Rable, by seetion 6, to 
dismissal from their office whenever they were guilty of encouraging or 
promoting litigious suits, of wilfully delaying the suits of their clients for 
D149LD 
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. - The jurisdiction of High Conits is laid down by their Lctteifs Patent, 
T^e three Preadency High Courts, and the High Court at Rangoon, 
h^ve got original jurisdiction. That is to say, they try original suits aboTe 
ascertain pecuniaTy value, the cause of action vnth regard to which 
ordinarily aifee within the limits of the, Presidency towns or the town 
of l^ngoon. They have also appellate jurisdiction extending over the 
entire Tre'si^ency or the. Province. The High Courts at Allahabad, 
Patna and Lahore have appellate pms^etion, though each one of them 
also possesses extraordinary original jurisdiction. It is in regard to a 
certain class of siuts that they exerdse original jurisdiction suits 
of matrimomal character between persons governed by the Indian 
tlivorce Act, or salts relating to probate and administration). The 
Bombay High Court, under a special Act, exercises jurisdiction over 
Parsi divorces, though it would be more accurate to say that the Judge 
who tries Parsi divorce cases sits as special Judge. The Presidency 
High Courts have also got admiraltj* jurisdiction, and I think that 
the Rangoon High Court, too, has got a similar jurisdictioru 

iStfbardinate Civil Courts. 

6 . So far as the subordinate civil courts are concerned, they arc under 
the control and superintendence of High Courts. Section 107 of the Gov* 
eminent of India Act provides that, each of the.High Courts has superinten* 
dence over all courts for the time being subject to its appellate jurisdiction, 
and may do any of the following things, this is to say 

(u) call for returns 5 

( 6 ) direct the transfer of any suit or appeal from any such court 
to any other court of e^ual or superior jurisdietion ; 

(c) make aud issue general rules and prescribe forms for t'egulat* 

. ing the practiee and proceedings of such courts ; 

(d) prescribe forms in which boolcS, entries and accounts riiall 

be kept by the officers of any such courts ; and 

(e) settle tables of fees to be allowed to the sberifE, attorneys, 
and all clerks ahd officers of courts ; 

^ Provided t^t such rules, forms and tables shall not be inconsistent 
with the provisions of any (law j for the time being in force, and riiall 
wtimre the previous approv^ in the case of the High Court at Calcutta, 
- of the Governor-General in Gouneilj and m other eases, of the local 
Government ‘ , ' 

The Letters Patent of these PBgh Courts also give them power of 
superintendenee. At Allahabad one Judge is usually in ehaige of 
administrative work connected with the supervision of subordinate 
courts, tiiough I believe other Judges, too, occasionally inspect them. 
I understand that in some other courts there are committees of Judges, 
hut I have no personal .knowledge of the manner in which inflection is 
carried out by those courts. ’ 

The usual mode of disposing of cases in the High Court is as 
follows : A angle Judge exercises juiisdiction, the pecuniary limit of 
which varies from High Court to High Court.. In some High Courts, 
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<• poirer of appointiiig esamiaers was vrated with the Local GdTeroaieat, 
but the certificates were to be issued by the High Court. By section 11 
pleaders were permitted to plead and act in any criminal court or before 
any Board of Kevenne or in any reTenue office within the limits of the 
general jurisdiction of the High Court in which they were enrolled. As 
regards moohhtars it was provided that they were authorised to practise, 
appear and act in any civil court and to appear, plead and act in any 
criminal court within the jurisdiction of the High Court. Section 12 
also removed one other bar and authorised a* pleader or moolthtar, subject 
to the conditions of the certificate as to the class of courts in which he was 
authorised to practise, to practise in any subordinate court. Section 14 
gave the High Court power to suspend or dismiss any pleader who was 
convicted of any criminal offence. Section 15 gave the High Court power 
to suspend or dismiss any pleader who was guilty of fraudulent or grossly 
improper conduct in the discharge of his professional duty or for any 
other reasonable cause. Section 16 provided the procedure which was to 
lie observed when a charge of unprofessional conduct was brought in a 
subordinate court. I do not notice the provisions m this Act relating to 
revenue agents. Section 37 gave the High Court power to fix and 
regulate the fees which are to be payable upon all proceedings m court 
by any party in respect of the fees for his adversary’s pleader, and section 
39 gave parties liberty to settle with their pleaders by private agreement 
and the remuneration to be paid for their professional services. Such 
agreement was not to he specified in the valulatflamfis. Section 45 wps 
the important section and dealt with adA’oeates and vakils enrolled in a 
High Court appearing in any court other than a High Court in which they 
•were not enrolled. The proviso of it may be quoted : — 

“ Provided that no such vakil shall be entitled to practise under 
this section before a Judge of the High Court, Diidsion Court 
or High Court exercising original jurisdiction.” 

The Act came into force first of all in Bengal and the North-Western 
Pro’vinces, which at that time corresponded to the provmce of Agra. 

This Act was superseded by the Act which is now in force and which 
was passed in the year 1879. It is called the Legal Practitioners Act, 
1879. I have dealt with the leading provisions of this Act in my originiil 
note, and it is not necessary for me to recapitulate its provisions. I have 
read the Legislative Proceedings relating to this Act, and I find that even 
at that time one distinguished Indian pleader, Mr. Nanabhai Haridas, iviio 
subsequently became a Judge of the Bombay High Court, raised the ques- 
tion whether it was really necessary any longer to restrict the ordinary 
practice of the High Court Yakils to the Appellate Side of 'the High Court. 

I shall quote his o^vn language. Said Mr. Nanabhai Haridas ■ — 

“ It does not seem to me that there is any such necessity. Circum* 
stances have considerably altered since 1862, when the High Courts were 
founded. Law schools have been opened by Government, at •great cost, in 
the Presidency towns, for imparting a regular training in law to native 
students. Competent professors are appointed who teach English and 
Indian law, and the unhrersilies of Calcutta, Madras and Bombay annually 
grant degrees in law to such students as succeed in passing very strict 
examinations ; and candidates for the office of High Conrt pleaders other b 
than TJniversity law graduates, are required by our rules to pass even 

L149LD 
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ol which exceeds Bs. 5,000 also He in the first instance to the Dittridt • 
Judge. A good many of the appeals from the Munsiff's judgments, 
where there is a heavy criminal work to be disposed of or where peihapi 
the District Judge does not like civil work, are transferred to snbor^* 
mate judges or additional judges. Appeals from the subordinate judges, 
too, are not infrequent!}' transferred to additional judges. 1 may note 
here that an additional judge has under the law the same powers as the 
district judge has, except that the latter has got the right of transfe^ 
ring cases from his court to the former. The District Judge is also iu 
many provinces the District Bcgistrar under the Begistration Act. 

Subordinate Judges. 

8. Subordinate Judges in some provinces like the United Provinces^ 
Bengal, Assam, Bihar, Madras and Bombay, are invariably men who 
were recruited originally as Munsiffs from among pleaders of certain 
shinding. The rules of recruitment of the provincial judicial service 
are not uniform but the general feature is that a recruit must have taken 
a law degree or pass the Vakil’s examination and practised for about 
two or three years. Only recently I understand the rule about practice 
has been dispensed with by the Allahabad High Court. In the Punjab 
I understand there is yet a verj' large number of subordinate civil 'Ofiicets 
such as HunsifEs and aubordinaie judges who do not possess any legal 
degrees and who do not belong to the legal profession. It is generally 
after 10 to 15 years of service as a Munsifi that an officer is appointed 
a subordinate judge, and when once he is appointed a subordinate 
judge his jurisdiction in the provinces of Bengal, Assam, Bihar, the 
United Provinces and Madras is unlimited. He can try suits of any 
value. The minimuni, value of a suit which should be filed before him 
is, ordinarily speaking, above Its. 1,000. But in certain provinces 
Munsiffs either generally or by selection have powers to try suits up to 
the value of Ite. 2,000 or Bs. 3,000. Appe^ from the subordinate ' 
.judges decisions in suits and proceedings of the value of above Bs. 5,000 
lie ^rect to the High Court both on facts and on law. Appeals for suits 
and proceedings valued up to Bs. 5,000 He to District Judges. 

ilunsiffs. 

9. The lowest grade judicial officer in Bei^al, Assam, Bihar, Hiuted 
Prorinces and Madras is the MnnsiS whose pecuniaiy jurisdiction 
ordinarily extends up to Bs. 1,000 but in some provinces, as already 
pointed out above, the jurisdiction may go up to Bs. 3,000. I have 
already referred to the method of the appointment of these Munsiffs. 
Excepting perhaps the Punjab, they are invariably B. A, I/L, B 's or 
B,A., BX’s, In the foregoing paragraph I hare traced the constifution 
and the powers of the various grades of courts in some principal provinces 
of In^a. 


Quality of Judges. 

10. As regards the quality of judicial officers in the provinces, the 
view that I have formed in my province and which I believe tis shared 
by lawyers is that" rivilian district ju^es are quite competent to deni 
with questions of fact, though in many instances their knowledge of 
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‘ (6tli Uccembfr, J555.) 

t 

Unring ihe lo.'d two nontb.'; II is Kycclleiicy lies on more tlian one 
Depttmrnl occasion sjjolien to me r.houl tlic delays which 
.Vo^’m— ™ disposal of civil .suits in India 
and about the iw'hibilily of oiir overhauling the judicial and legal system 
so ns to .secure simplicity of procedure nnd c.ypc(lition of work. In j^igust 
last I submitted a note to llis Ksecllcncy ilraling with the question of 
delays. jU directed by Ilis Kxeellency 1 now jiropose to make a further 
examination of the whole subject. 


2. I shall first deal with the cons>ilntion of our courts. At the outset 
7 think it is nccc.ss,!ry to point out whnt o.\actly a civil court in India 
means. Bricll.v pul, a civil court may be dcfisird as n court Wbieb 
entertains suits nf a civil mtiuc. The Code of Civil Procedure novi 
in force Ini’s down certain rules svith regard to the jurisdiction of civil 
courts, {section 9 of the Code runs as follow.s : — 

'‘Tt.c Court fball (subject to the provision!. Iiercin eonloitied) have Jurisdic- 
tion to try all suits of a rivil nnture e.vcepting suits of n'liieh their rognisnnee :s 
cither crpn'«f<-Jy or impliedly b.'irre*], 

Erplonotioii •— .b suit in w!.ieli the right to property or ta an oillce is rontcsied 
is & suit of n rml nature, notwitlatnniliiq; that swell a right nmy depend entirely 
on the decision of quri.tions ns to religious rites or ceremonies” 


The oppniranee of certain class of pnil.s, though of n civil nature, 
is expressly or impliedly barred nnd .such huits arc not cntertainablc 
2 it all by civil courts. For instance, in eeitnin pnrl.s of India nuita 
relating to agricultural rent arc not filed in cMl courts, other class of 
Buits for whiclj cxprws pvovibion made in the Ilents Act or the Rcveauc 
Aets of the province an* ill'll escluiled fiom their .iurisdietioii. Ucrc, 
ngain, it mird be pointed out tlml the ISeni "ml tlic Revenue Act 
thcm'^elvcs in ‘■ome provinces provide* for certain class of issues heiiir 
settled by civil eoiirtu. To illustrate tli:*., if nii application for partition 
of a Zamindnri property is iiuide to a Reteniie Court in the United 
Provinces and a question of title is raised, wliiclt the rcvcittic court 
eon-siders to raise a ditlienlt que'.tio» nf title and does not feel disposed 
to try it, it may refer the parties to a civil court. Agnln, there arc 
apccinl enactments pioviding for the disposal of Kpeeinl class of capos 
by certain special onicei*s. For instance, in certain parts of India suits 
relating to agriculturalists are nol triftWe in an onlinnry civil court. 
In Dccciin, the Deccan Agriculturalist Relief Act provides for special 
courts for the trial of certain matters afTecling .sgr]culliiralist.s. In tho 
United Pros'inccs, there is a speeiid Act, enllcd the Rundclkhniid 
Encumbered Estates Act. which provides special mnebinery for the 
Rcttlcmcnl of claims against ngricnltural debtors in Hast part of the 
province, I believe, similar instances could be quoted from other parts 
of 'India. All hucli suits would he bcj’ond the cognisance of ordinary 
civil co«rl.s. Confining ourselves, therefore to suits wliicli arc not 
barred out either by an express enactment or by iinplienlion from tho 
jurifcfliction of the ordinary civil courts, tin* variety of suits which go 
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Procedure. 

12. Our law of procedure is contained in. the Code of Civil Procedure, 
-which was passed in 1903. The first attempt at codification was made in 
1859 when a rudimentary Civil Procedure Code was passed, The second 
attempt was made m 1877 ; and the third attempt was made in 1882. The 
present Code is modelled more or less on tlie English pi-oeedure. There are 
158 sections in the Code itself and there are schedules attached to it contain- 
ing vanouE orders and iniles. One of tiie leading features of the new 
Code is that it provides tliat nothing in this Code ^^all he deemed to limit 
or otherwise affect the inherent power of a court to moke such orders 
os may be necessaiy for the ends of justice or to prevent abuse of tliO 
process of the court. This, to my mind, is a very salutary section and 
if used properly and with discretion should enable subordinate courts to 
put down many of the abuses of the process of the court for which there 
is no expiess piwi'iion elscAvhere in the Code. I hav(^ however, found 
much reluctance on the part of com*ts to make use of this power. It may 
be due to the fact — and that has been put to me by some subordinate judg^ 
— ^tliat they do not feel sure whether the exercise of this power hy them 
under this section would be supported by High Courts. I am myself 
inclined to think that by habit and training they have been so much ae- 
imsikmmtf lW iwfflnr Che Asfitcr af Che lew d&nt 6'li^ fuBf etcher trerruBW 
unwilling to take any strong action, with a view to put down abuse of 
the process of the court. Another important feature of the present Code 
is that Part X of the Code of Civil Procedure gives the High Court power 
to make rules regulating their own procedure and the procedure of- civil 
courts subject to their superintendence and also the power to annul, 
alter or add tc all or any of the rides in the first schedule (vide section 
122) There is provision for a rule committee and section 128 tabulates 
the matters for which provision may be made by vales. High Courts 
had laid down roles for the guidance of subordinate courts even before the 
present Act came into force, but I am bound to point out that many of 
those rules related to matters of detail more or less of an administrative 
character. 1 hare noticed some reluctance on the part of High Courts 
to take full advantage of the pow'cr whi(* this part of the Code of Civil 
Procedure gives to them I personally think that a good deal of the abuse 
of the present system of work in the subordinate courts eonld be effectively 
checked if we could persuade the High Courts to avail themselves of the 
power given to them under this chapter. I may point out that only last ' 
year it was brought to my notice that no rule committee had been appointed 
hy the Calcutta High Court although the Act has been in existence for so 
many years. 

• * 1 
Some of ihc Abuses. * 

13, The very first abuse to which I shall invite attention is the extra- 
ordinary delay which takes place in the service of process. Service is 
effected through process servers who are peons getting very small and 
paltry salaries, and it is notorious that you cannot get a proe^ served 
without bribing the subordinate staff and the process sen'er. It is equally 
notorious that if the person on whom the process has to be served wants 
to avoid or evade the service of process, he can do so easily by bribing the 
process sen'er and getting him to give a false return. A considerable 
amount of delay no doubt takes place also because of ti-ansjiort difHculties 
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as the ESnda Law or the Mahomedan Law when issues relating to joint- 
ness or separateness of ,a family, or partition, or succession, or endow- 
ment, or adoption or alienation are rmsed ; or it may relate to certain 
transfers such as those effected by sale,, leases, mortgage, gifts or wills. 
This being the case, it is quite clear that an Indian civil suit, though 
looking on the face of it 'very simple, may yet be a very complicated 
one and may raise issues of a most varied character. 

Jfaehinerf/. 

4. The machinery provided by the Government for the disposal of thm 
class of litigation consists of various grades of courts. To take a nonnal 
Governor’s province for the sake of illustration. At the top is the High 
Court, helow the High Court are District Judges ; then come Subordinate 
Judges, and last of all come the Munriffs. This may be said to be true of 
Bengal, Assam, Behar, the United Provinces and kfadras. Bombay 
they have got no Mnnsiffs ; but instead of Munsiffs they divide their Su^ 
orfQnate Judges into first class and second class Subor^ate Judges. In 
the Punjab, the system is now being more or less brought into line with the 
system prevailing in the United Provinces just referred to. I am not 
however entering into minute details about the various powers of the 
courts in the various Provinces ; but I shall take, as I have already said 
above, a normal Governor’s Province to develop this point. 


High Courts. 

5. The High Court consists of a Chief Justice and a certain number of 
Judges. Ifhe Government of India Act provides [a. 101 (2)] that each 
Sgh Court shall consist of a Chief Justice and as many other Judges 
as His kfajesty may think fit to appoint. It lays down the qualifications 
of Judges. In order to be a Judge, you must be either a Barrister of five 
years’ standing belonging to the English or the Irish bar, or an Advocate 
of five years’ standing, bdonging to the Faculty of Advocates of 
Scotland ; or a member of the Indian Civil Service, of not less than ten 
years’ standing, and ' having for at least three years served as, or 
exercised the powers of, a district judge ; or a person having held 
judicial office not inferior 'to that of a subordinate judge of a smaU cause 
court, for a period of not less than five years ; or a person having bemi 
a pleader of a high court for a period of not less than ten years.’ The 
Statute provides that not less than one^third of the Judges of a High 
Court, including the Chief Justice hut excluding the additional Judges, 
•1 Chief Juetioc. barristers or advocates aa 

11 jedgea. aforesaid, and that not less than one-third must 

1 be members of the Indian Civil Service. In 

Judge, number the Calcutta High Court' has 

the largest number of Judges. There are — 


Chief Justice. 
1 
1 
1 
1 


Judges. Addifionol Judges. 

6 nii Judges in Bombay. 

11 fill „ Madrus. 

6 2 ,, Allahabad. 

6 2 „ Patna. 
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ProwduTC now makes special provision Tor precision and definilcnes in ‘ 
jileaciiiigs, courts of lew are pcnerjilly too iitJnlpent in the matter of 
plcatiiiu's. In tliC early daj-. of British nilc the Prisy Council ohserted 
in a nuinher ol caics that plcadiiipi .*.110111(1 not he strictly constnied m 
Imiia. I think there vas (rood re.v.nn for that, lieciiHse at that time a 
trained Bar dirt not cKist in iltr ilofnssil ; but that reason has ceased tn 
esisb and I hcc no icason why i-lrcss should not he laid hy courts of kv 
uimn pleadings hciii^' drawn up with pieeislon and accuracy, and wliv 
parties should be allowed to travel hcyoiul their pleadings duiiag ^ 
trial. 

15 . Apart from this difliciilty about plMtlin"*', there is another omission 
of which the .subordinate courts in the provirec of Agra, with whieli I 
am fatnihtir arc almost invanabiy puilty. 'Ihey verj- seldom follow the 
Code of Civil I’rocfJure m the matter of liic opeiunp of a case. They 
base tuherUed the iiotion fiom olden (im"s tUwl it i ; a w.i .te of time to h'.te 
a ease opened hy CoiiiispI, The n*sult of this is that ii is ten* seldom 
that one comc.s across a trial Judge, who diinn'.r the trial of the ca'C know* 
precise!}’ what tlie points at is.ue .iie and who can give decision on the 
spot as to whether a jir.rticular evidence sought to lie intiortuced in the 
case is or is not relcMiil. 1 hrve eotne aeross a nnmher of snoonlinale 
judges who aic in ilip habit of dlsno'in" of nitesnoas cf relewncy or 
adtaissiliiliiy nirod dtiiMig the tval hy luc euinpnkiit lonnnh ‘‘ ndinltlcd 
subject to ohjcctious at {lie hcailng ”. On various occasions strong ob- 
jection has been taken by the Iligii Court to this slovenly practice ; but 
I am afraid it has had little cff.'ct. Indeed matters have* come to ma 
a pass that doeumeiilarj’ evidence which is prodtiocd by tlie parties in 
the ca.se is snractiin('.s * cshiiiitcd * after the oral rvidcncc is over and 
after parlies have avgued out their ca>(c. It mibordinoto judges are un- 
able to put down this irregulnritj- on tlie part of pleaders wrio ordin-irily 
practise before them. 1 am afraid they are equally unable to deal with 
senior C‘onn*el who in big cases arc taken down before ihem from the 
Ifigh Court. Another important feature of Indian litigation which requires 
to be carefully borne in mind is the inveteriitc habit of litig.snts Ewd 
pleaders to seek adjoumraent.s. In somq ca.scs iindoulitcdly rdjotimnicnts 
may be justified but in the vast nin.iorily of ca'C.s an ajiplicafion for an 
adjournment is made in order to gain time. The usual grounds on wiiith 
an adjouinmeiit is applied for is tlmt snm)»on'’Gs ]iave not been served 
op cettain witnesses or that Ssoinc comTabsioTia issued bv the court, for 
the cspmin.sfion of certain witnesses outside the jurisdiction of the court 
have not been returned. Some subordinate judges no doubt show strength 
in dealing with siicli applications for adjournments, but I should think 
a good many of tliem arc a little too indulgent. I think onr law requires 
to bo {.tiffened in rcipect of this matter and there should he a clear pro- 
vision that witliin a eertnin time which may be necessniy for the prepara- 
tion of tlie ease, the parlies must get ready and when once the case is 
put on hoard, it should not be adjourned e.vccpt for verj* strong and cogent 
reasons and tlie trial .should proceed dc die in diem until it is^loscd. ” 

1 C As I pointed out in my previons note a groat deal of delay takes 
place when aceoimls aic referred to a commisdoncr. In manv commercial 
end niortgogc transactions in the cminliy and also in many suits rclatin*’* to 
land relating to tlic partition of a joint famtlv e.s(ate or adoption) 
the best evidence is. fumisbed bv written acominls. There is nothinjr more 
common than the tendering of a lai-gc number of hooks in such cases. 
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for instance Allahabad, the pectiniorj* limit of the jurisdiction of a 
single Judge is Ks. 500. In some other courts I understand it goes ah 
far as one tlionband rupees. Under the Letters Patent, provision is made 
for an appeal to the court against the judgment of a single Judge. 
The word " judgoitnl ” in the Letters Patent has been the subject of 
a great deal of controversy. The Letters Patent appeals arc beard cither 
by a Bench of two Judges ns iu, Alinhabad, Patna or Lahore, or by 
three Judges elsewhere. Tliis of roursc applies to eases disposed of by 
a single Judge in his appellate jurisdiction. In the Pro.sidency Iligh 
Courts appeals lie to the court from the judgment of single Judges on 
tlic original side. Those :ippG.ils, I understand, are usually disposed 
of in Calcutta by -i Bench coniistmg of three Judges. Similarly in the 
appollntc High Courts where a Judge sits to dispose of a matrimonial 
or a probate suit, an aiipcal may lie to the court and it is disposed of 
by a Bench of two Judges. Tlic rules of practice on this point vary 
from High Court to High Court. 

District Judffcs, 

7. District Judges arc usually appointed from among flic Indian Civil 
Sendee. I tindeistand that the practice is that at an early stage of 
Ui^ «UK«, c. TOcmlwir oC the Indian Civil Service mokes up his mind oa 
to whether he will continue in the Executive line or go to the Judicial 
line. It was the common belief at one time that the more promising and 
more ambitious among thorn used to prefer the Executive line. A 
certain number of District Judges arc recruited by promotion from tho 
Provincial Judicial Scn'tcc. The number of such Judges varies from 
province to province. During the last few j'cars in some provinces a few 
practising members of the Bar have been appointed directly to district 
judgc*>hips. 

As regards the work which these District Judges do, it must be 
home in mind that (hey arc also Sessions Judges and as such do a 
considerable amount of criminal sessions work and appellate work. It 
is verj' seldom that a District Judge tries an original civil suit. Such 
original work as lie does is in the nature of disposing of applications 
under the Guardian and Wardship Acts for the appointment of guardi- 
ans : or the Succession Ccrtiricntc Act for granting certificates for the 
recovery of debts due to the estate of n deceased person ; or under the 
Lunacy Act for appointing cnminittcc.s for lunatics ; or under the 
Insolvency Act for dispn.sing of insolvency applications ; or under the 
Probate and Administration for granting prohatas and letters of adminis- 
tration. All this is in the nature of miscellaneous civil work, and it 
is to my mind by no means very heavy work. In addition to this, be 
disposes of suits relating to charitable endowments under section.- 92 
which sometimes imposes heavy work or suits for the removal of trustees 
under Act XX, 1863 ; or cases under the Land Acquisition Act when 
there is a dispute with rcg.ard to the amount awaited by a Collector 
for compulsory piircbasc of land, or when there a disputcias to the 
division _ of the money between rivjll claimants. , Then the District 
Judge is supposed to do some appellate work. All appeals from 
Munsiff’s decisions, in all classes of suits and civil proceedings lie, in 
the first instanee, to the District Judge. All appeals from the decrees 
and orders of subordinate judges in civil suits and proeccdiiigs the value 
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of an appeal If as alsb a question for cnnsi deration as fo whether the ' 
light of appeal in regnid to ccitam orders (and I use the woid “ orders ” 
m the sense in which it is used in India) sliould not be refused In this 
Loiiiiettjon I would di.iw paificulti alftiition to seclion 304 ,infl o 43 r 
1 of the Code of CiVil Procedure It is possible that upon a careful 
examination of these two provisions it mnv stem neecssaij to cut down 
a few clauses and substitute a few oil ti ^ foi the purposes of an appeal 
I do* not think tlint it is necessaij for me in this note to go into those 
details 

19 I have liitiicrto lefii iied from faking up two big questions whictt 
relate to the execution of decrees , and In lociil, tribal or fimilv customs 
I shall fiist take up tlie Execution of Dccices So fat as our hw reliting 
to execution of dccices is coiitcincd, it is contained in o 21 of the Code 
of Cixil Pioetduic It consists of 103 lules Decrees in India for the 
pui poses of execution raaj loughlj he slid to be divided into the follow 
mg classes — 

(1) monev dreices 

(2) mortgage clecucs 

(3) partitions doeites, 

(*■) declaratorv decrers, 

(3) dcciccs foi spcciric peifoimmec, 

(0) iiiandaton dec ees, tor instance dctiees winch uquiic soiuc- 
fliing to he dene or not to be done 

(7) dcciccs loqniring pcisonal olcdiencc 

20 I do not tiiit’k th it this is in cxliiinstivc dcsciiption of decrees If 
is speenlly when a decree Ins fo be executed against cerfam immoveable 
propeny that trouble tiiscs Ilcie it must he home m mind tliat there is 
no such tlung as rcgistiation of title m tins coiuitij So far as r'lmindari 
property is concemed, tlieic aie ceitsiii entiies in the levenue papers but 
these entries are oul\ piniio /ecic exldencc of the title and thex arc 
alwn}s open to elnllenge , nor is there alwivs anv certaintv about the 
extent or the houndsiies of cveij pi out i it The Bvstem is further eoinpli 
eated in the ense of Hindus bv'^ the hw lelating to joint Ilindn familv 
The fact that a ecrtain person's name happens to stand against a certain 
property in the revenue papers does not pieclude tlie possibilitv of there 
being other co propiictois who are joint with him The name of a peison 
mav be regarded in revenue papers ns the head or manager of a joint 
iamtly without any description to thit effect, and if the decree happens 
to be only against that particular individual and the decree holder seeks 
to attach that property the othci copnitneis then challenge the validiv 
of that decree on vaiions grounds open to them under the Hindu hw 
Similarly, it xerj frcqucntlj happens that the name of a Hindu widow is 
entered in the revenue papers, and when a deciee holder seeks to execute 
the decree against that piopertj othei people come forward and urge that 
the- widow 's mme was entered onlj for what is technically known as consola- 
tion I could illustrate the same sort of difficulty with reference to Moham- 
madan law I am not overlooking the element of corruption which prevails 
more or less among the subordinate staff who are in charge of the cxeention 
of decrees. Even though wc might take some steps to climiucitc that 
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, law leaves much to be desired. On the other hand, it is only fair to cay 
that I have come across some of the civilian district judges who have 
shown great competence in legal knowledge. As regai-ds the subordi- 
nate judges, I tlunk that, taking them as a whole, they are a very com- 
petent ’body of officers and cerlainly in Bengrf, Bihar, Bombay, the 
United Provinces and I^iadras they have reached a high standard of 
efficiency. One difficulty about them is that they are so over-worked that 
they are not able to spare time to keep abreast of the growing 
literature of law. Another defect which I am bound to point out is 
that they are in many cases inclined to take a very technical view of 
things. This may be accounted for by two or three reasons. In the 
£rst place, it is a matter of common knowledge that in the subordinate 
courts in India, the tyranny of ease law is supreme and not much dis- 
crimination is'siiow’n in the application of case law. In thci second place, 
the average legal practitioner in the subordinate courts who has got 
Jo conduct and argue a case before the subordinate judge is bimseli a veiy 
technical person. He is not disposed to take a broad view of things 
and so far from relying on broad principles, he is disposed to take a 
very narrow view of facts and the law, and thus creates an atmosphere 
, of narrowness about our judiciary. It seems to me that one of the bane- 
ful consequences of codification in India ^has been to subordinate the 
spirit to the letter of the law, and nowhere more than in matters of 
procedure one sees the manifestation of this spirit of narrowness. It 
is true that in some early decisions the Privy Council observed that the 
courts in India should constantly bear in mind that by their very con- 
ititution tihey were expected to decide according to equity and good 
conscience and that it was the substance and merits of the case and not 
the form which should always be borne in mind (see for instance VI, 
jRI. 1. A. pp. 410-411.) But octual experience has convinced me that 
nowhere more than in the application of the principle of equity and 
pood conscience, do onr subordinate courts and the Mofussd Bar, fail. 
In one well-known case Lord Penzance (L. E. 4 Appeal Cases, p, 525) 
observed as follows : — 

" Procedure is but the machinery of the law after all — the channel and means 
whereby law is administered and justice reached. It strangely departs from its 
proper olHce when in place of facilitating, it is pcnmttcd to obstruct and even 
to extinguhh the legal rights, and is thus made to govern where it ought to 
subserve.” 

I am afraid these wbolesome principles are very often forgotten : 
the result is not very creditable to the administration of justice in 
a certain class of cases. The same remarks apply more or less to the 
Munsifls. 

Proiify of Provincial Judicial Service. 

11. I have been assured by men, who know it, that the provincial judi- 
rial service in Bengal, Assam, Bihar and Madras is absolutely clean. There 
have imf ornately been some eases of corruption in the United Provinces 
but Sir Grimwood Mears, the Chief Justice, has taken strong action, 
vhich has brought about the dismissal of some of the judicial ofticeis. 
As regards the Punjab I have no direct knowledge, but I am bound to 
My that I Lave not heard veiy creditable accounts of the subordinate 
juaicmiy in the Punjab, 

Xd49LD 
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6. ('nlicrc tlic notice ncit hereinafter < 

mentioned has been issued) the date 
ol issue oi notice to the person 
against uliom cxoention is applied 
for to shoir cause uliy the c[ecre» 
should not be executed against him, 
uljcn the issue of such notice u 
required by the Code of Civil Pro- 
cedure, 1908, or 

7. (nhere the application is to enforce 

any payment uhich the decree or 
order directs to be made at a eertain 
date) such date. 

Erplanahoa 1 . — ^Whcrc the decree or 
order has been passed sneially in 
faiour of more persons than one, 
distinguishing portions of the sub- 
ject-matter as payable or ddnerable 
to rneh, the application mentioned 
in danse 5 of tbis article shall take 
efTcet in favour only of such of the 
snid persons or their represeatatives 
ns it may he made by But srhere 
the dccico or order has been 
passed jointly in favour of moio 
persons than oac, such application, 
it mode by any one or more of 
Ihctii, or by his or their rcprcscnla- 
tiies, shall take effect in laiour of 
them all 

Whcie the decree or order has been 
]n!>scd seicrnlly against more per- 
'lOns th in one, distinguishing por- 
tions ol the subicet-matter as pov- 
ahle or ddiicrnhic by each, the ap 
plieafinii shall take effect against 
oniv sudi of the said persons or 
ilipir icprcscntatiies as it maj be 
mnde ngiunsL But uherc the decree 
or Older has been passed jointlj 
against moie persons than one, the 
apphcation, if made agi&nst anv 
one or more of them, or against his 
or their rcnrcsentatives i^U take 
effect against them all 

Exp^artalhn H — ^“Proper Court” 

A means the court whose duty it is 

to e\ccutc the decree or order 

23 It tvill probably interest His Excellency to bnow that on this seem- 
ingly inocnous provision the nllings of the vanous High Courts as mim- 
mansed m the latest edition of Bustomji's Law of Limitation covers some- 
thing lilve 75_ closely printed pages I hai c alw ays felt that these provisions 
are a standing temptation to dishonest decree-holders and dishonest 
judgment-debtors to trouble, annoy and cheat each other and to prolong 
execution at then: ivill and pleasiue by taking dielter behind a thousand 


NOTES AND MINUTES BY SIR TEJ BAHADUR SAPRU. 


187 


* in the interior. The territorisl jniisdiction of the Civil Courts are in 
some provinces, and particularly in some districts, very large, and it is 
not always vetj' easy, even with the most honest process serving staff, to 
get' processes served with promptitude. I have heard it suggested that 
courts of law should malte greater use of the po.^tal service. How far this 
can be effected is a question which must be examined in conjunction with 
the, postal anthonties Again, it must be borne in mind that the array 
of parties to suits m India is veiy often amazingly large. So many 
interests are involved and so many transfers take place with regard to the, 
same property that very often we find a veiy large number of defendants 
impleaded to suits. "When I left the profession, I had a case pending 
in which over 1,200 per<!ons were defendants and it was extremely diffi- 
cult to get on to a hearing because of the difficulties which arose with regard 
to ser\'ice on the original defendants or the representatives of those who 
died after the institution of the suit We have got in the Code of Civil 
Procedure a rule to the following effect (0. 1 r 8) — 

"Where there are nunicious persons ha\nng the same interest in one suit, 
one, or more of such persons may, with the pcnmssion of the Couit, sue or ho 
sued, or may defend, in stich suit, on behalf of or for the benefit of all persons 
so interested. But the Court shall in sneh case give, at the ihiinfili’s expense, 
notice of the institution of the suit to all such peisoiib enher by personal service 
or, where from the nuniher of iiei^ons or any other cause such service is not 
reasonably practicable, by public adrerliacmcnt, as the eomt in each case may 
direct." 

The expression “ same interest ” has formed the subject of mai^ 
•(inoi) Appeal Cases, judicial decisions. In a dccteion in England in 
p. 1 at page 8. Sie case of '‘Duke of Ber'ford versus Ellis, Lord 

MacNaughten is reported to Iiave observed as follows . — 

"Given a common inteicst and a common grievance, .s rcprc<ientative suit 
was in order if the relief sought nas m its nature beneficial to all whom the 
complaint proposed to represent ” 

The Madras High Court have recently hold that the disciples of a 
Mutt have sufficient interest within the meaning of this rule to maintain a 
representative suit, to declare an alienation made by the Mahant invalid 
and have the property alienated handed over to the Mahant fl. L R. 41 
Mad. 124). ^his, however, will apply only to snits in winch tliere is 
multiplicity of plaintiffs, hut I do not think that it is easy enough to deal 
with cases where there is multiplicity of defendants One very commo.i 
class of cases in India is whore a qualified owner such as a Hindu widow 
makes alienation of different fractions of the same property to a number of 
persons who in their tmii transfer the same propertj" to various other 
persons, and a suit is brought by a reversioner on the death of the widow, 
to set aside those alienations. It is, to my mind, difficult to say, having 
regard to the doctrine of legal necessity that the interest of one defendant 
is necessarily the same as that of the other defendants. I have nientioned 
this only to show that in my opinion the law rcquire.s to be revised, and 
there seems to me to be some necessity for making provision for extend- 
ing the scope of representative suits, subject to certain safeguards in 
our Code. i 

14 Another serious difficulty which is responsible for ivanecessaiy 
waste of time, especially in subordinate courls, is that, in spite of the fact 
that an educated Bar has now come into existence and the Code of Civil 
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to impartible estates in Madras. Perbaps the better course ,Tn>&Id' be 
to suggest to the local GoTemments to appoint ecaamittees' to explore the 
possibilities of such a legislation TTith regard to big' estates iriGiin their 
jurisdiclaon. 

27. I shall noir summarise the suggestions that I hare to sahmit ou the 
whole question : ^ 

ll) In opinion, it is necessary that the inspection of the snbordi' 
nate courts by the High Court should be carried on more vigorously and 
more re^arly. This may in some High Courts' involve the appointment 
of additional judges, but in my opinion the appointment of one additional 
judge to each iBgh Court, whose business it will be to be constantly 
inspecting the working of the subordinate eourti^ wiU not be .a waste of 
money. 

(2) We must seek the co-operation of the High Courts and invite 
their attention to the desirability of using tbeir powers under the Code 
of Civil Procedure for revising their rules for the guidance of 'the subordi- 
nate courts, with a view to putting down the abuse of legal proecss. 

(3) In my opinion, the Code of Civil Procedure and the paw of 
Limitation shopld be carefully revised so as to seeui'e expedition of P'ork 
and the putting down of frivolous litigation and obstructive and dilatoiy 
proceedings. 

"(4) It is of the utmost importanep that we should insist on a higher 
standard of probity among the subordinate staff attached to the courts, 
particularly those who are charged with the execution of decrees. In my 
opinion, the subordinate staff is' not adequately paid and there are tempta- 
tions in their way to which they easily succumb. This will no doubt in- 
volve the local Governments in farther expenditure, but I think it is 
inevitable if we desire to secure elBeieney, honerfy and espedition. 

(5) So tar as commercial cases arc concerned, I think we must 
strengthen the commercial courts by appointing trained judges and we' 
must also simplify the procedure for the trial of eommercial cases. As 
regards the training of these judges, in the mofussil, I would sugg^ 
that the experiment of sending a few selected subordinate judges or district 
judges to England for receiving their training in eommercial law and 
practice, should be commended, to the notice of local Governments. 

(6) It should be seriouslj' considered (and I referred to this in my 
previous note) as to whether we ^ould not pass legislation against 
champerty. In India we have too^ng allowed the law as laid down by 
the Privy Council in different conditions to obtain among the people of 
this countiy who have more or less, outgronTi those conditions, 

(7) We must explore the possibility either of securing more satis- 
factoiy entries in revenue papers or stiffening our law of evidence as to the 
presumption arising from such entries. 

(8) I tliink it would be necessary to stiffen our law of registration 
also. There is not to my mind, sufficient solemnity attached to a registered 
instrument in India and parties may go easily behind registered instru- 
ments. 

(9) Legislation with regard to dishonest pleas which are open to 
parties under the Hindu or the Mahomedan law might well be takm on 
hand. This will no doubt provoke criticism about interference with the 
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* I think this lends iLself very cnsily to pro^i iibusi's. This part of our law 
t^cems to juc also to rctiuire revision. 

17. ral'ti -!e<l in tny fonner note tlint it N aho a question for con- 
sitli-r.'jtion wlieJlier iht* pnoiisifiMs of o. ;J7 of the of (‘iviJ J’rowliin', 
Mhicii prt'scril’c ciimmar} pmeedure for eases relitlinp lo nepotirihle in- 
scruiiK-nt.s more or less in neeunlaiiee witii KnpHsli piMCtiee, should not 
ho extended to suhotdnmte courts. As the law stands at present it nppliis 
onlv to the llipli t'oiiris of t’njeutje. Mndmi and liomhay, to the Chief 
t’onn of Loner Uumia iind the rnUi-t of the •hultci.d Cninmissioncr of 
Sind. I think the tune has come when it slmijhl be eMemUd to important 
towns in every province. For in* inn'** in the I'nited rrnvinccs I would 
extend o, 37 lo jdaiOi like C.innpore. Alipnrh, Iten.ires, LueUnov, Meerut 
and Mondahed. And here 1 in.iv piimt out that in eurl.nn parts of India, 
wioTe at one lim« e(,niiiiere;.!l e.isi's wen* pr.ielie.illj nn!:nown, a pnod deal 
of e^n'mereral litip.iiici i‘ ■ I'ninrin*.; hj>. In tin* I'niieil riovmees in my 
own time CiiniiiTer'd liiipatm*. in rerlma renlre'. luel eonsUlor.ihly in- 
rroa'td. 1 e.inshi»T it t- ntib rtuii.t'** ti.et «h'‘ie ClI'C- should he tried 
lij *.uii'iriliil..(e wlm IiiAp Irid no trainiii;; in eiiitJiui're.al law The 

n'siilt is that llu'se e.-ff. u,. tinsi with the eliihnralum wiiii whieh land 
sii'ts ere frjed. It v,ijl pnih.iMy Iw* for loe,d (lov ernmetils to eonsnler 
v.Ii'tlicr th>j slioiihl nm employ tr.iiiesl romtm-rcinl jiulpes at such centre.s 
I think if toeril (JoverntUt tits eimhl he persuaded to send one or two siih- 
onlinalp judaes on dcpiitetion to Ktiplaiid for a short tune lo watch the 
practice ami iiroersliire of eimmerrial courts, they sliouhl he able to deal 
with this class of litipatioti heltrr. 

IS. I have very* often heard it s-nid that onr Tndinn Code is far too 
indiilRcnt in the m.ttter of appea’s and that c.ises .are proloiiprd hy reason 
fi nj.prals filed from inti rhi 'utoty onlers, not with t!te ohjeel of pettinp 
a decision of any interloeiitury order which nialters 1ml with the object of 
indirectl.v lecuritip the pietponeinent of the Inal of tire case. 1 confess 
that I have mme across this sort of .ilnisp, (Jn the other hand, it seems 
to in'* that any dnisiie rhanpes in lh<- lan’tcr of appeals in this country aro 
hiiund to provoke a preat deal o'" resentment. When there Is n first appcol 
fihd, it is fijicn Jo the ajipellnnt to chnllnipe the findinp.s of the court from 
v.ho-o deei'inn the njipcal is filed linlli on farts and on law. But it is not 
fo in the co'-e of ‘cf'ond tippenl*-. A ‘^eeond appeal eon only lie on the 
ptsninds metilionis] in M-eiinn inO of the ('ode of (Tivil Procedure ; (1) 
that the decision of tlie roiir! helow is canli'nry to law or to sonic n.snpo 
liovinp the force of low ; (2) that the deeishm has failed to delcmiine 
mm" nrnteritd isruc of taw or wape havinp the furee of law *, and (8) that 
nsnhstnntinl error or rlefect in the pris'ednre provided hy this Cod(\or by 
any other law for the time heinp in force, whieli may possibly have produced 
cmir or defect tii the deeisinri of the ease upon tlie rneril-s. I ennnot say 
that the lliph Courts are very iiidiilpent in the matter of ndmi.ssion of 
i-econd appeals. At tlm some litne^ it seem': to me flint in some eoiirJK 
not much rrsponsihilits* is laid upon counsel or jilenders fiiin" siieh appeals. 
1 believe the Cideutfn lliph Court require a rerlifieate from the pleader 
filintf p nfipeal ihiil the point whieh lie lias raised in the ease does penuinely 
ariie in it. That is not the praclire in Allahalmd. 1 think some such 
pracliee should lie iinirnrmly ndnpied. 1 ennfess that I am not in favour 
of a rerlifieiile heinp pranled by the nibtirdinale courts for the put poses 
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No 77 

Amendment of the Indian Cepynght Act, 1914 so as to enable the pro 
tcction given by it being ostended to Indian States, 

[8ih Deecmhur, 193^) 

In an earlier file (Home Department Proceedings A, Books and 
publications, January 1002, Aos I7-J9) on the rccoid of this case 1 haac 

of is,: 3 ) 4tu November 1991, in tiliieh lie iitafcd that 

" so far os rcciprocitj ivith independent States is conccincd, the inaltcr 
uui ali\a}s bt setlkd bi mrans ot an Ordei in f’omieil under the Inter- 
n-tioiml Cop} light Act of 18SG, proiidcd that the States in question 
either hill or adopted laus afiordmg piofcction siindar to Our 0»n 
The securing of such agreement docs not appear, subject to the adiice 
of the Foicign Ofiicc, to be inappropiiatc to the functions of ft paramount 
poiicr in relation to States dcpiaicd b} it of international cvistence ” 

2 In 1920, Mr 'Wright of this Department expressed the opinion 
tc/, B, Cops right, October 1920, Nos la File A., 183 (1)] that 
“ though subjects of Indian States arc protected persons iii Foreign 
States and arc refcricd to as such in section 15 of the Foreign Juris- 
diction Act, 1890, the States m India are not protectorates ", Sir 
George Loundcs endorsed the opinion of Mr Dutal that section 28 of 
tile Copjnght Act, 1911 ulucli had been extended tc India b} the ladiiin 
Cop} nght Act III of 1914, could not empou cr Dis Slajcst} to extend 
the Act to Indian States, such Indian States hating tbcir enn power of 
legislation but that if an Indian State made Cnpyngkt Act of its 
oun, or undertook to make such pnnisions as would procure copyright 
in British and Indian uorks being recogmsed in such States, an 
Order in Council could issue undci section 29 of the Act, rcecgnismg 
the copjiight of the woiks pi educed in Indian States 

S In his note of (he 2nd Dcccmbci 1922, Sir Graham is of opinion 
iimt the time has come to leconsidcr the position and that the correct 
decision is tlidt uhilc their is no obiectiOn to tiic States legislating in 
resDcct of coptriglif within their States, legislation which is to proside 
for the recognition of copj right of Ivishinii Stnte abroad and in tlie 
British Empire apnit from Biitish India, must be enacted for the 
Ea^mir State b} an Order in Council undei section 28 of the Copy- 
right Act of 1911 TIic basis of tlus omnion seems to be tliat Indnn 
States arc not Sovereign excepting in a sen limited sense and that they 
ai( not fice to enter into foicign leiatioiis or couscnttcns xiith foreign 
States, and also that thej are indeed teintoiies under the motcction of 
His Mnjests uitliin the meaning of section 28 of the English Copj right 
Act of 1911 As against the application of section 28, it mai be niged 
that, basing regnid to the margin il note sihich usts the woid “ pro- 
fi'iioi ates ' , Indian States aie not protectorates I agree with 
Mr Giaham that in eonstiiimg the section ss’c must look to the plain 
language of if and cannot allasv the mirgiml note to osei nde this phm 
construction Section 28 gises posser to IIis Maicsfr to extend bs an 
Ordci in Council the CopTujht Act of 1911 to any temtoiies under 
his piotection and to Cvpi us Pei sonalh I think that it would be putting 
a nanow inteipictation on the uords “ under his piotection ” to 
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* ebment. it se^nis to me flmt flip vlioli* s^-stcm of rxwnlion of decrees is 
J .0 fltoelv bniimi up wjfh llii* pcrvoual Jaws of IIi«dii<. and Malionicdnns 
thnt unless some stron" steps nre faken to remedy some of tlic outstniuling 
defects of lliose Inws, 1 think a mere revision of this chapter tvill not 
lead to any abiding results. 

21. In regard to matters of procedure eonnected with the c.vccotion of 
decree*;, I wotihl particularly draw iittcRtion to a few matters which -fvccm 
to me to c.all for considei.ition. It seems to me Ihtil the third party pro- 
cedure calls for some .siiniihiirniion. Objections nre filed hy the third 
party under o. 21 r. .*iS and the decision on these objections i.s almost 
invariaUjr follone/l hi* n rejrular suit. This seems to me to trqinrc soma 
coiuideration. Then again a greater degree of piecision should be in- 
sisted upon in rcKanl to the eonlents of prod nniat ions is.s'ncd for the 
sale. For, it seems to me that n Ini^c nimiber of npiilications winch arc 
filed in cisil rmirts to spt iisiiK* sales, held in the execution of decrees 
arc h.i«ed on the ground fif trregidrrity or illegality, jiiirl they might ho 
stopjied if more care was t.il en nl the initial stages*. Tiii-s would cnUiil 
r.n examination of r. GJ. 72, 82, p:! to r. 9:i. 

The systim of granting certificates to purchasers also c.ills for rm- 
sion. A great deal nf irouliie nri*-es from the sloiriily niniiuer in which 
Kile cerlifientes are dni'Aii uji and questions nre frequently raised as to 
the c.*ctcnt of transfer cfTectcd hy a .••.ilc iXTHficate. 

22. The one nufsianditig feature of the law of c.seeulion in India is the 
leisurely manner m which a de<*re* may he exeeut'sl. Article lti2 of 
the Law of Limitation provid**! for the execution of a di'ciec or order of 
a civil court ; the period of limitiitiriii pis'si>ril«>(l for the e.seuution of a 
aimpln decree is three yeart or when* n vert died copy or decree has licen 
registered, .‘ix scars, I confess that tliis looks serj* smijiie, Iml wlicii 
tlic third column of the ^rIledul•‘ is Imm** in mind, then it smU appear 
svliat a eomplicatid system we have provided. For llie i-akc of llis 
Excellency's convenience, I simll quote the svhole of this below* : — 

1S2. Forthc exrrutinn Tlinr sear ; or 1. IJie dale of the ileprce ortter, or 
of A decree or or- vjirre a eerf i 

dcr of nay Civil fini] rojiy of 2. (where there has lieeii an appeal) the 
Court provided the dirrre or d.ste of the fituii dci'iee or orfler 

for hy ArtWe 1*13 order ha- heen of Ih'* Aiiielhite Court, or tlui 

nr hy F»f{inji dS n-gi'lired, MX svitlidiawnl of Iho appeal, 

of the (;od« of \e.sr.i 

^ I’nicrdnre, 

11103, 3 ^ (where there has been a rcs*ieft* of 

jiidgnii'iit) the linte of the decision 
jms>,rd nil the res*icw, or 

4. (w'here (he decree has heen amended) 
the dale of niiiein1ment, or 

n. (where the npplirnlion next herein- 
nfter mentioned has lieen nmde) the 
dale of applying in appordntice with 
law to the jiroper eoiirt for yxecu- 
' lion, or to take somo step m iim 
of excculiuii, of the decree or order^ 
or 
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«Tact position of the Indian States, they are not subjects of international ' 

in their relation to foreign po%rer^ If these States claim a right to 
pass a copyright law, then it must also be assumed that they claim the 
right to execute 'convention with foreign powers. Indeed such a right has 
been put forward in the Kashmir law. But it seems to me that such a 
light would wholly be subversive of the political relation that prevails 
between the British Government and these States. 

4. The view that I am> expressing now is practically the same as 
I expressed so far back as the 22nd of June 1922, in the die relating to the 
Fugitive Offenders Act I stated there as follows “ So far as I am 
mware from the time of Austin downwards no Jurist (&om a strictlj' 
legal point of view) has ever conceded ihat Indian States possess Sovereign 
rights within the meaning of that expression as it is understood in law. 
They may have, and many of them probably have, pleHaiy power inside 
their own territories, but that alone is not sufficient to make them 
Sovereign powers. They cannot enter into foreign relations directly ; they 
cannot make peace or war, and in 'point of fact they accept the 
suzerainty of the British Crown.' This being the position, I think that 
Parliament could legi^ate for them for certain purposes ”. Towards the 
end of that paragraph (8), 1 referred to the Copyright Act of 1911 as 
an instance in point. 

5. I think there is a great deal of force in the observation of Mr, 
draham that the words any place or group of places over which His 
Majesty extends his protection ** to be found in tiie Fugitive Offenders 
(Protected States) Act, 1915, can in substance be scarcely ^stinguished 
from the corresponding words in the Copyright Act of 1911. I therefore 
agree with the conclusions whieh Mr, Graham has arrived at, '» c., that 

the reg^ation of the relations of the Indian States ijiier se in tie matter 
nf Copyright may be effected by executive orders of the paramount power 
as has been done in the matter of extradition between the States titter se ; 
but the regulation of the relations of the Indian States with foreign 
conntries and with parts of the British Bmpire, other than British India, 
can only he effected by an Order in Council under Section 28 of the 
Copyright Act of 1911 ”, 
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andjone pleas-'Avliich It^al teehnicalitiea can raise. To discuss each one 
ol the clauses separately seems tg me to be out oi iiue'jivon in this note. 
But what 1 would ui^e is that we should make a clean siveep of all these 
stages and dednitcly hs a time limit within which a decree must be execut- 
ed, making provision only for extension of time in the discretion 6f the 
Judge W'hen it is established to his satisfaction tl^t the execution of a 
decree could not be had owing to the fraud of the judgment-debtor or 
the' negligence of the executing staff. < 

24. In order to put dowTi obstruction on the part of obstinate and dis- 
honest judgment-debtors perhaps it may be necessarj' for us to deviso 
some effective system of equitable execution by taking over the property 
in the custody of the court by the appointment of a receiver or some 
other officer charged with the duty of administering the judgment-debtor’s 
estate and satisfying the claims of the decree-holder. No doubt, there are 
provisions' for the appointment of receivers in the Code of Civil Procedure ; 
but it seems to me that there is room for their revision and the extension 
of their scope. These are purely tentative suggestions which I have made 
and which -I have no doubt will be carefully considered and examined 
later on. - 

25. I may hiere state that so far as partition decrees relating to zamin- 
dari propertj’ is concerned the actual partition is effected not by the civil 
courts but by the revenue courts TMs is probably due to the fact that 
the revenue courts have more direct and intimate knowledge of the zamin- 
dari property and they can also more effectively safeguard interest, of 
the Government in regard to the collection of revenues. This procedure 
involves considerable delay. 

26. I have referred above to the difficulty which ari.scs in Indian litiga- 
tion by reason of our customaiy law. These mostly arise in cases of inhcri- 
tence or succession or adoption under the Hindu Law. Por instance, 
in some cases of succession it is pleaded that daughters arc excluded by 
custom from inhentance. In others, it is pleaded that the estate in question 
is by custom heritable 'by the rule primogeniture. The latter class of 
custom .is very frequently set up in Oudh, Bihar and Bei^al. It is in 
this class of eases that not only a mass of documentary csidcnce is tendered 
hut a veiy large number of witnesses os'er a large area, some times over 
smral provinces, are examined on commissicn. These cases take an extra- 
ordinarily long time. I understand that an attempt was made some years 
ago in the Punjah to codify the law relating to custom. Great difficulties 
were then felt in achieving satisfactor^’^rcsults, but it seems to me that the 
position in the Punjab is vety peculiar. There w-e have got to deal with 
small agricultural' communities and bolh Hindus and Mahomedans are 
affected^ by their local tribal customs. The task however of legislation 
m ptovinecs like Bengal, Bihar, the United Provinces and Madras should 
sot’ be so difficult or so stupendous. I have in riew big zamindaris and 
talnqdari which rery frequently form the subject of litigation in various 
pwvinces. It should not, to my mind, be difficult to make an investigation 
about the titles of these big estates and the rule of custom applicable to 
them and then to introduce legislation in the prorinelal councils. This 
of course is a matter for provincial government. Legislation of this kind 
has for long been suggested in some of the proxunces but no serious attempt 
has f .0 far been made. I brliex’e Sir Bhashvam Aivar one of the forc- 
®ost laxvj'Dis and judges of his day, was responsible for a Bill rebting 
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were taking precautions to conceal themselves within the limits of the 
magistrateJs .jurisdiction. 1 hare read the -judgment; of hir. Justice 
Chamier and the repoit of the ease in the jUlahabad Law Journal, It does 
not appear clearly from the report W'hether action was initiated against 
the accused under danse (o) though"! gather from tjie opening portion 
of the judgment that probably this was the case.. Anyhow it is cleat 
fron\ tile judgment that the magislrale passed an order against the aecused 
to furnish security because he QOuld not “ give a satisfactoiy account of 
liimself ” witliin the meaning of clause (6) of section 109 although his 
place of residence and ocenpatjon were well-known. I tliink on the facts 
^ of the case the judgment was perfectly sound. 

3. Ag regards the case of Eashu Kaviraj, versus King-Emepror (22, 
Calcutta WceMy Notes, page 163} the accused in tW case was by pio- 
fession a Eaviraj and dealer in cocoons. He was found at about mid- 
night in a lane in association with two others who had in their posses- 
sion house breiiking iiuploments and on being discovered he fled. When 
he was arrested bo remained silent and the explanation u'hich he sub- 
sequently offered to the magistrate of his presence at the time and place 
in question was false. It was held by Jdr. Justice Teunou' that the facts 
found did not bring the accused within either clause of Section 109 of 
the Code. Mr. Justice Shamsul Huda, held that clause {a} of Section 109 

' of the Code of Criminal Procedure, rrferred to a “ continuous act ” and, 
therefore, did not apply to the ease before him in which there was a 
momentary cffoit on the part of the accused at coneealment to avoid 
detention or arrest. I confess that I am not satisfied with this .decision 
at all, Wliat Mr. Justice Shamsul Huda preciselj’^ meant by “ continuous 
act.” I cannot understand, and it seems to me with all respect to tlie 
learned Judge that he w'as reading some words into the section whieli 
do not exist there. I for mysef would rot pul such a narrow interpre- 
tatdon upon clause (a) of Section 109. I can quite conceive of a man 
harbouring an intention to commit a criminal offence at a particular place 
and at a particular moment and with that intention t/iking steps to eon/>eal< 
his presence within the limits of such magistrate's jurisdietion. I do- 
not see any reason why such a person sliould nob he dealt with under 
clause (a). 

As regards clause (l>), I think it is difficult to treat this decision as 
an authoritative decision on the interpretation of that clause. Mr. Justice 
Shamuul Huda is nbrolutel}' silent ivith regard to clause (b). Mr. Justice 
Tcunon scarcely makes any attempt at analysing or interpreting clause (&), 

4, So far as the word,s, “ cannot give a satisfactoiy account of him- 
self ” are concerned tliey also occur in Section 55 (6) of the Code of 
Crminal Procedure. While no doubt it is true as pointed cubby Mr. Justice 
Chamier in the case of Sharif Ahmed, versus King-Emperor (8 A L.J.E., 
page 1097), that an accused person ehnnot be called upon to satisfy the 
magistrate thaf he spends his tame or at least his leisure time in a 
satisfactory manner, I think that if an accused person who conceals him- 
self within the limits of a i magistrate’s jurisdiction under snspieious 
cireumstfinces or is a man w'ith a criminal histoij' behind him and is 
Unable to satisfy the magistrate that he is there for some legitimate purpose 
he would be liable to action under this clause. I do not think that it is 
possible to place an interpretation on these words which would cover all, 
eases. - It seems to me that inueb will depend "upon' the facts of each case. 
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personal laws of the Hindus and Mahomedans, but I thinh that upon a 
dispassionate view, it will be found that it docs not involve any inter- 
ference with religion at all. In this connection I would suggest the 
desirability of considering Whether we should not have legislation in this 
country on the lines of the English Ve.vntious Suits Act. 

(10) In regard to big estates, I feel very strongly that the time has 
come when provincial GoTCmmcnts should be invited to undertate legisla- 
tion on the lines suggested aboTC. 

These are some of the suggestions which occur to me. In order to 
examine them, I think it may bb necessary to appoint-a strong representative 
commission. Should His Excellency feel disposed to do so, I would sug- 
gest that it would be extremely helpful to have on the Commission either 
a judge from England or a master from the supreme court there. 1 
presume that there would be some judges from the Indian High Courts 
also on the commission. I would, however, venture to suggest that in 
order to secure cfTcclive representation of local knowledge and the con- 
ditions of work prevailing in the mofussil, it would be extremely useful 
to have one district judge, one or two subordinate judges, one or two 
pleaders practising in the subordinate courts, and some of the leading 
practitioners selected from the various High Courls. I would also have 
a Eevenne officer who has had experience of .scttloincut siork. I nntici]mt8 
that the area of cnquiiy covered hy this commission will be verj' largo 
and that it will possibly take 18 months if not more to finish this work. 
This will undoubtedly involve heavy expenditure, but I do believe that 
*if a strong and representative commission, such ns snggasted above, is 
appointed, we may have a report of an extremely useful character which 
may facilitate the task of the Government in taking action, legislative or 
otherwise, upon that report. 

a 

27. In conclusion, I may add that there was a commission appointed so 
far back as 1853 to examine the rccommcndatioTLs of the Indian Law Com- 
missioners and the enactments proposed by them for the reform of the 
judicial establishments, judicial and Law of India. The commission con- 
sisted of some eminent English lawyers like Sir John Romily, Master of 
the Rolls, Sir John Jers'is, Chief Justice of Common Pleas, Mr. Charles 
Cameron, hir. Macicod, Mr. Robert Lowe and others. As a result of their 
reports, the Supreme Courts and the Company’s Courts were amalgamated 
into the present High Court.s and the Code of Civil rroccdure and Criminal 
Procedure were in later years passed. I haw looked into these reports 
hut I capnot say that I have found anything in them which would help 
the present situation. 
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liold that tlicy necessarily imply Hint those territories ninst be pro- 
teetorotes ill tiio tcclinicaf sense of the word. Having regard to the 
political ivlatious that prevail between the Crown and the Inrliau 
States, it seems to nio'tltnt it would be difficult to hold that tho 
territories of Indian princes arc not territories under the protection of 
.His hlnjesty. Does this construction militate against the claim of 
Sovereignty on the part of Indian States 1 To answer this question, 
we must put the further question. Arc the Indian States -sovereign ; 
if so, in what sense t Native States arc subject to the siizcrainty of 
Great Britain but they arc debarred from nil external relations. Even 
in their relations with the British Government jlicy' arc declared not 
to be subject to the ordinary rules of international law. .Nevertheless, 
for other purpose.s, and within the domoiii of private international law, 
.these States arc to be regarded as -separate political societies and as 
]) 0 <SiiKsiiig an independent civil, criminal and fiscal jurisdiction, (Cf. 
the ease of Sirdar 9urd.val Singh versus Bn job of Faridlcotc, 189:1 A. C. 
670). Lord IJjrkenhead in his Intcmnlional Daw however, says “ To 
describe as protectorates the Native States of the Indian Empire seems 
to be n misuse of tlie term. In theorj' jiulcpeiulcnt, these Slnlcs are in 
fact subject to the ultimate jurisdiction on the part of the British Crown, 
and are for all practical piirjwses part of the BritisF: Empire and there- 
fore not within the purview of international low On the other hand. 
Hall in Iiis International .Law at page 27 speaks of them os protected 
States. I shall quote his very words, ” Protected States such as those 
' included in the Indian Empire of Great Britain are not subjects of inter- 
national law. JtidTaii native States are theoretically in ponspsmoii o£ 
sovereignty, and their relations to the Britisli Empire are in all cases 
more or lc.ss defined by treaty ; but in matters not provided for by 
treat}’, a residuary jurisdiction on the part of the Imperial Government 
is considered to exist, and tlio treaties themselves are subject to the 
reservation that they may be disregarded when tlic supreme interests 
of tltc Empire arc involved, or even wlicn the interests of tiic subjects 
of the native princes arc gravely atTcctod. TIic treaties really ^amount 
to a little more than slafeniDnl.s of limitation-s which the Imperial 6ov- 
emtnent, except in very cxccptionnl circumstances, places on. its omi 
action. No doubt this was not the original intention of many of the 
treaties, but the conditions of English sovereignty in India have greatly 
changed since they were concluded and the modifications of their effect 
nliich the changed conditions haw rciidciwl necessary are thoroughly 
Well understood and ncknowlcclgcd Lce-Warner in his hook on “ The 
Protected Pn'nces of India " discuss thi.s question at length with reference 
to ccrtaiii nuthoritic.s on intcniational law and saj's that it' has become a 
commonplace that the protected States of India lie beyond the. scope of 
a treatise upon international law, (see page 37C), It seems to me that 
though in regard to international matters Indian States might claim 
sovereign rights, such a claim could only be nccc))tcd subject to certain 
veij' important qiialifipations, and if we were only to bear in mind the 
accepted meaning of the word " sovereign ” in the Anstinian sense of 
the term, I think it would be difSevlt. to sustain siteh a claim-^ One 
^''riter may hold that they are not protectorates within tlio meaning of 
the word as it is generally used. Another -writer like Ilall may say that 
these protected States arc not subject to international law. There however 
seems to be a clear unanimity among the ■wrilere that whatever be the 
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No. 78. 

proposed amcaadiaoiit of Section 109 of tho Criminal Procedure Code, 

1898. 


(SSih Dcecmler, 19S2.) 


*1 cnnrpss that apart from the rulings of the High Courts to which 
(Ijcgislntirc Ptpart- reference has been made in tiie notes, Section 10[i 
meat unofficuJ Xo. 1013 of the Code of Criminal Procedure docs not seem 
of M22). to me to present any very great diffieully. So 

for c*is clause (o) Is concerned the mere taking of precautions uy any 
person to conceal his presence within the local limits of such magistrate 's 
jurisdiction will not bring him svithin the purview of Section 109. Wliat 
is also nceeswirj" to prove is tlint when lie is taking Mieli precautions to 
conceal his presence tlicrc must be re.nson to believe that such person is 
raking those precautions with a view to coininitting any oiteiicc If there 
is reason to believe tlint ins attempt at concealment iins anything to do 
with his intention to commit an otTence tlicn 1 think he can be pre- 
cccdcd agaiast under Section 10!) (a). So far os the case of S.itish 
Chandar Sircar, wrsus Emjieror (Indian Law Report, 39, Cal., page 4 .jG' 1 
lays down the projiositiflii lltat the concenlmcnt referred to in Section 109 
of the Code of Criminal Procedure must be with a view to committing 
some offence, 1 think tiic judgment must be accepted ns sound. That 
.was a case in which one Satish Chandar wn.s concealing himself in order 
to avoid observation tmd tliere was reason to believe that he svas conneeted 
with an. anarchist agitation and conspiracy to commit dacoitios and other 
crimes. lie returned to his father’s house on the 9th August 1911, and 
merely {^eluded liimscif in the daytime going out at night for exercise, 
Mr. .lusticc Ilolmwood and Mr. Justice Shnrfuddin hare in their judgment 
(■aid that the prosecution lias not made out that the accused was taking 
any particular steps to conceal himself for tlic purpose of committing 
any offence. This is n question of fact and they were entitled upon tlio 
cridcncc before tliem to come to that conclusion. Thej”, however, further 
said that tlic fact that the accused lind prcsiously been connected with 
any criminal ennspimej' or might still be in correspondence with any 
criminals would, not be relevant in a case under Section 109. It is with 
this part of the judgment that 1 lind it difficnlt tp agree. In my opinjion 
such evidence would bo relevant under Section 109 though the w'ciglit 
lobe ntlnchcd to it would depend upon the facts of each case. It might 
be lliat in any parlicuhir case the evidence of the acensed’s connection 
With anarcliisf.s or wiJli criminal cont-pirators might not be Kufficient to 
lead to the iiifereiiee that his attempt at concealing himself liad anjihing 
to do with an intention to commit an offence. It ts also by no meana 
inconceivable that hia attempt at concealment had proceeded from his 
uitcntion to commit an offence. 


" ■u' difficulty is with regard to the interpretation of the words 

Who cannot give a safisfaclot^ account of him self ” in clause (6) of 
ocetion 109. Mr. Jnstien Olmmier held in the cn.sp of Sliarif Ahmed, versm 
Jing-Empei-or reported in (8 A.L.J.R.. page 1097), that these w^ords did 
*fnp the uecused was bound to satisfy tho magistrate that ho 

***' *** leisure hour.s in a satisfactory manner, 

at Was a case of an octroi chapmri who was arrested with oertin 
on the groilnd Hint they were Iiahilual iliicvcs and robbers and 
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Personally spenliing I do not think there is nnich room for finding fault 
with tlie phraseologj' of the law. is regards the decision in Eashu Kaviraj, 
versus King-Emperor (22, Calcutta IVeekly Notes, page 163), I think that 
it is not at all satisfactory, and I should be reluctant to treat it as on 
authoritative decision. It seems to me that if it has led to administrative 
difficulties an attempt should be made in the High Court itself to, get this 
point referral to a larger bench. It does not seem to me, however, that 
there is a strong case made out by the Bengal Covcniment for any 
amendment of Section 109. I would leave that section and other similar 
sections in the Code untouched at any rate for the present. 


/ 
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